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('Vestinghouse'") and Ingersoll-Rand Corporation (""ngersoll-Rand'"(collective1y 'Moving 
Defendants"), by atid through their coui~sel of record, Greener Burke Shoemaker, P.A., submit 
this Memorandum in Support of their Motion for Permissive Appeal Pursuant to Idalio Appellate 
Rule 12(b). By this Motion, the Moving Defendants respectfully request leave to pursue a 
permissive appeal of this Court's Order, entered on January 28, 2008, denying the Movii-rg 
Defendants Motion for Summary Judgment as against the Wrongful Death Plaintiffs. 
I L I. INTRODUCTION 
b \. 
The Moving Defendants moved for summary judgment against the Wrongful Death 
plaintiffs' based upon the condition precedent rule ("Summary Judgment Motion"). 
Specifically, the Moving Defendants contended that since decedents Stoor, Branch and Frasure 
had objective medical proof of injury or damage arising from exposure to asbestos more than two 
years prior to the dates of their deaths,? the statute of limitations and the condition precedent rule 
barred the Wrongful Death Plaintiffsbegligence and strict products liability claims. 
The Court heard oral argument on December 10, 2007, and took the matter under 
advisement. On January 28, 2008, the Court issued its written Memorandum, Decision, and 
I Plaintiffs Alene Stoor, individually and as spouse and personal representative of the Estate of John Stoor; 
Stephanie Branch, individually and as personal representative of the Estate of Robert Branch, Jr.; and Marlene Icisling, 
individually and as personal representative of the Estate of William D. Frasure (collectively 'Wrongful Death 
Plaintiffs"). 
By making this motion, Moving Defendants do not admit that the decedents of the Wrongful Death 
Plaintiffs had m y  injury or disease, or that decedents or Wrongful Death Plaintiffs suffered any damage, causcd by 
asbestos exposure. However, for the purposes of this motion and for that purpose only, Moving Defendants will 
assume, without dispute, that the decedents of the Wrongful Death did in fact have an injury or disease or that 
defendants or Wrongful Death Plaintiffs suffered damage, caused by asbestos exposure as alleged by Wrongful 
Death Plaintiffs. 
153.7 
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Order denying in part the Smmary Judgment Motion. This Court held that the condition 
precedent rule did not apply to the Wrongful Death Plaintiffs. 
The Moving Defendants submit that a permissive appeal is appropriate as the application 
of the condition precedent rule to the instant controversy presents a question of law for which 
there is a substantial difference of opinion. Furthermore, in the event that the Moving 
Defendants' position is held to be correct by the Idaho Supreme Court, a permissive appeal 
would materially advance the orderly resolution in this case as the parties would be saved the 
expense of having to proceed in the trial of this matter 
11. LEGAL STANDARD 
Idaho Appellate Rule 12 provides for a permissive appeal of an interlocutory order 
"whieh involves a controlling question of law as to which there is substantial grounds for 
difference of opinion and in whieh an immediate appeal from the order or decree may materially 
advance the orderly resolution of the litigation." I.A.R. 12(a). The intent of I.A.R. is to provide 
an immediate appeal from an interlocutory order if there are substantial legal issues of great 
public interest or if there are legal questions of first impression. Budell v. Todd, 105 Idaho 2, 4, 
665 P.2d 701, 703 (1983); Kindred v. Amalgamated Szlgar Go., 118 Idaho 147, 795 P.2d 309 
Additionally, the Supreme Court considers "the impact of an immediate appeal upon the 
parties, the effect of the delay of the proceedings in the distriet court pending the appeal, the 
likelihood or possibility of a second appeal after judgment is finally entered by the distriet court, 
and the ease workload of the appellate courts." Budell, 105 Idaho at 4, 665 P.2d at 703. Finally, 
/ S44& 
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"no single factor is controlling in the Court's decision of acceptance or rejection of an appeal by 
ce~-t.ification .. ." Id. 
111. ARGUMENT 
A. Moving Defendants' Motion to Dismiss Presents A Controlling Question of Law As 
To Which There Is Substantial Grounds for Differences of Opinion. 
The central issue presented by the Moving Ilefendants' S m m a r y  Judgment Motion 
hinges upon whether the condition precedent rule bars the Wrongful Death Plaintiffs' claims 
because the decedents, at the date of death, would have been barred by the statute of limitations. 
This issue presents a controlling question of law as to which there are substantial grounds for 
differences of opinion. 
The Moving Defendants asserted that because the decedents' claims would have been 
barred by I.C. 3 5-219(4), the negligence and strict liability claims of the Wrongful Death 
Plaintiffs' claims are also barred under the condition precedent i-ule. In support, the Moving 
Defendants relied upon Rdams v. Armstrong World Industries, Inc., 596 F.Supp. 1407 (1984), 
which directly addressed whether the condition precedent rule precluded the heirs claims for 
wrongful death because the deceased, at the date of death, would have been barred by the statute 
of limitations. The Adams Court held: 
The Idaho Supreme Court has never specifically addressed the question of 
whether the heirs may maintain a wrongful death action if the deceased, at the 
date of his death, would have been barred by the statute of limitations. This Court 
finds that, if faced with the question, the Idaho courts would apply the condition 
precedent rule to the statute of limitations situation, as it has done in situations 
involving contributory or comparative negligence. 
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ild'cluns v. Armstrong n r l d  Inc-luspies, Il?c., 596 F.Supp. 1407, 1414 (1984). Since there was no 
dispute in this case that decedents' claims were barred by Idaho Code 5 5-219(4)), if Idaho law 
recognizes the condition precedent rule, and the personal injury statute of limitations as a bar 
under that rule, then the Wrongful Death Plail~tiffs' clain~s hould be dismissed with prejudice as 
a matter of law. 
i 
The Wrongful Death Plaintiffs argued, relying on Chrxprnan v Carcliac Pctcemuke~as, luzc., 
105 Idaho 785, 786 (1 983), that their cause of action is separate and distinct from the decedents, 
that the statute of limitations, for the Wrongful Death Plaintiffs, does not begin to run until the 
date of death, and that the condition precedent rule does not apply to bar their claims evcn 
though decedents would have been barred from bringing claims for the same injuries, had death 
not occurred. 
This Court rephrased the issue as "whether the heirs may maintain a wrongful death 
action if the deceased, at the date of his death, would have been barred by the statute of 
limitations," and stated that because this particular issue is one of first impression for the Idaho 
Supreme Court, it would not presuppose how the Idaho Supreme Court would rule. The Court 
chose not to follow the A d a m  Court's decision that the personal injury statute of limitations is a 
bar to wrongful death claims under the condition precedent rule. Instead, this Court applied the 
rules of statutory construction and found that the language of the Wrongful Death Statute is plain 
and unambiguous, that it does not set forth a condition precedent rule or provide for limitation on 
wrongful death claims, and that a wrongful death claim is separate and distinct from a personal 
injury cause of action. As such, this Court held, in an opinion substantially different from that of 
/$-+A 
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the Federal District Court in Adums, that no condition precedent rule bars the R7rongful Death 
Plaintiffs' claims. 
While the Idaho Supreme Court has had occasion to address the applicability of the 
condition precedent rule in relation to the Wrongful Death Statute, the specific issue of "whether 
the heirs may maintain a wrongful death action if the deceased, at the date of his death, would 
1 
have been barred by the statute of limitations" has not been addressed. Accordingly, the issue 
presented by this permissive appeal would be one of first impression and one that presents a 
controlling question of law as to which there are substantial grounds for differences of opinion. 
The Moving Defendants' Motion pursuant to I.A.R. 12(b) th~is satisfies the initial 
requirement for an appropriate request for permissive appeal. 
B. A Permissive Appeal Would klaterially Advance The Orderly Resolution Of This 
Litigation. 
The Moving Defendants' request for permissive appeal should be granted because the 
issue directly bears on the continued litigation of the matter with regard to the Wrongful Death 
Plaintiffs. Resolving the issue before fkther proceedings are conducted advances an orderly 
resolution of this matter. If the Idaho Supreme Court were to hold that the condition precedent 
rule applies to bar the Wrongful Death Plaintiffs' claims, then all subsequent rulings, verdicts, 
and holdings of this Court follo\ving the determination of the Motion for Summary Judgment 
would be void. Thus, the resolution of this issue would save the Court and parties significant 
expense in time and money. 
Accordingly, as a permissive appeal would materially advance the orderly resolution of 
this litigation, the Moving Defendants meet the express requirements of Idaho Appellate Rule 
12(b). paaL/ 3 
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G. The Budell Factors Have Been Satisfied. 
'The Moving Defendants further submit that the factors set forth by the Idaho Suprcrne 
Court in Budell, supra, favor the granting of their Motion pursuant to I.A.R. 12(b). As noted 
above, the issue of ""whether the heirs may maintain a wrongful death action if the deceased, at 
the date of his death, \.auld have been barred by the statute of limitations" is a matter of first 
impression. 
Furthermore, the "delay" in the proceedings while an appeal is pending would not 
materially prejudice the parties but would in fact lessen the prejudice to the parties by removilig 
the possibility that an ultimate appeal would void the proceedings in their entirety.-' 
Accordingly, the other considerations identified by the Idaho Supreme Court in Bullell, 
favor the grant of the Moving Defendants' request for permission to appeal pursuant to Idaho 
Appellate Rule 12(b). 
IV. CONCLUSION 
For the reasons stated, the ivfoving Defendanrs respectfully request that this Court grant 
its Motion For Permissive Appeal Pursuant To I.A.R. 12(b). 
In its January 28, 2008, Memorandum Decision and Order, this Court granted the Moving Defendants' 
Summary Judgment Motion dismissing the personal injury claims of Plaintiffs Robert Hronek and Norman Day. If 
the Idaho Supreme Court accepts the Moving Defendants' Motion for Permissive Appeal of this Court's partial 
denial of summary judgment on the Wrongful Death Plaintiffs' claims, one wrongful death claim would still remain 
in the case, that of Mildred Castorena, individually and as spouse and personal representative of the Estate of Ted 
Castorena ("Castorena"), While this Court would temporarily lose jurisdiction of the Castorena claim upon 
acceptance of the permissive appeal, Castorena could still proceed to trial pending appeal via an Idaho Supreme 
Court Order to the trial court delegating jurisdictional authority to try the Castorena claim pursuant to I.A.R. 13.4. 
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U.S. Mail 









Gary .I.. Dance and/or Lee Radford 
and/or Benjamin C. Ritcbie 
Moffatt, Thomas, Barrett, Rock 8t Fields Chtd. 
412 West Center 
P.O. Box 817 






1 Attorneys far Defendants FMC Corporation, Henry 1 ! 
Robert D. Williams 
Quane Smith LLP 
2325 West Broadway, Suite E3 
Idaho Falls, ID 83402-291 3 
Attomeys for Defendants Reliance Electric Company 
and Rockwell Automation, Inc. 
A. Bruce Larson 
155 S. 2nd 
P.O. Box 6369 
Pocatello, ID 83205-6369 
Attorneys for P (II: H Cranes, a/Ma Hamishcchfegor 
Corporation, Cleaver-Broolts, a Division of AQUA 
U.S. Mail 
I 











Cooper & Larsen, Chartered (208) 235-1 182 
15 1 North 3rd Avenue, Suite 210 
P.O. Box 4229 Overnight Delivery 
Pocatello, ID 83205-4229 
/ Attorneys far Defendants Paramount Supply Company, I 
DEFENDANTS INGERSOLL-RAND AND WESTINGHOUSE'S MEMORANDUM IN ", 
Zurn ~ndustries, Inc., and Bullough Abatement, Inc. 
J. Kevin Murphy andlor Michael F. Skolnick 
Kipp and Christian, P.C. 
10 Exchange Place, 4th Floor 
SLC, UT 841 11 
SUPPORT OF THEIR MOTION FOR PERMISSIVE APPEAL PURSUANT TO IDAHO r;, ?"; * r
APPELLATE RULE 12(b) - PAGE 1 1 /s.p/2?' w2 
18663-0031094 19-003 & 18663-0021094 19-002 #233230 
U.S. Mail 
Facsimile (801) 359-9004 
Hand Delivery 
Overnight Delivery 
H Email I 
Andrew Grade and/or M. Mattingly U.S. Mail 
Steven V. Rizzo, PC Facsimile (503) 229-0630 
Lincoln Place, Suite 350 Hand Delivery 
1620 SW Taylor Street Overnight Delivery 
Portland, OR 97205 - T @ Ernail 
Attorneys for Defendants Paramomt Supply Cornpany 
and Zurn Industries, Inc. 
E. Scott Savage and/or Casey K. McGarvep 
Berman & Savage 
170 South Main Street, Suite 500 
Salt Lake City, UT 84 10 1 
Attorneys for Defendant Union Pacific Railroad Co. 
Donald J. Farley, Dana Herberholz, Kevin Scanlan 
IIall, Farley, ~berrecht  81 Blanton, P.A. 
702 West Idaho, Suite 700 
P.O. Box 1271 
Boise, ID 83701 
U.S. Mail 
Facsimile 
CZ] Hand Delivery 
/II1 Overnight Delivery a Email 
U.S. Mail 




1 Attorneys for Defendants NIBCO Inc. C Parker- I 1 
P.O. Box 51219 
428 Park Avenue 
Idaho Falls, ID 83405-12 19 
I Attorneys for Defendants Alaskan Copper Works and I 
Kelly-Moore Paint Company 
Brian Harper 
Attorney at Law 
16 1 5th Avenue, Suite 202 
P.O. Box 2838 






I I 1 Attorneys for Defendant Hill Brothee Chemical 
Attorneys for Defendant Guard-Line, Inc. 
Michael W. Moore and/or Steven R. 1Sraft 
Moore & Baskin, LLP 
1001 W. Idaho, Suite 400 
P.O. Box 6756 
Boise, ID 83707 
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Perkins Coie LLP 
25 1 East Front Street, Suite 400 Overnight Delivery 
Boise, ID 83702-73 10 
1 Attorneys for Defendants Crarie Company and I 
Henry W. Oliver Building 
535 Smithfield Street 
Pittsburgh, PA 152 1 1 -23 12 
/ Attorney for Defendant Crane Compa~iy 
'-3 
Christopher C. ~ u r k e  
Soo Y. Kang 
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Gary T. Dance, ISB No. 1 5 13 
Lee Radford, ISB No. 571 9 
Benjamin C. Ritchie, ISB No. 7210 
MOFFATT, THOMAS, BAKRETT, ROCK & 
FIELDS, CHARTERED 
4 12 West Center 
Post Office Box 8 17 
Pocatello, Idaho 83204 
Telephone (208) 233-2001 
Facsimile (208) 232-0150 
gtd@mo ffatt.com 
klr@rno ffatt .corn 
bcr@moffatt.com 
's 
Attorneys for Defendant, Sterling Fluid Systems (USA), LLC, 
Warren Pumps, Inc., and Henry Vogt Machine Co. 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRlCT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
MILDWD CASTOWNA, ~ndividually and as 
spouse and personal representative of the Estate of 
Ted Castorena; ALENE STOOR, ind~v~dually and 
as spouse and personal representatwe of the Estate 
of John D. Stoor; STEPHANIE BRANCH, 
individually and as spouse and personal 
representative of the Estate of Robert Branch, Jr.; 
ROBERT L. IIRONEK; MARLENE KISLING, 
individually and as spouse and personal 
representative of the Estate of William D. Frasure; 
and NORMAN L. DAY, 
Plaintiffs, I 
vs. I 
GENERAL ELECTRIC; AMERIVENT SALES, 
INC.; ALASKAN COPPER WORKS; 
AMERIVENT SALES, INC.; ANCHOR 
PACKING COMPANY; A.W. CHESTERTON 
COMPANY; BABITT STEAM SPECIALTY CO.; 
BECHTEL alkia: SEQUOIA VENTURES; 
Case No. CV-2006-2474-PI 
DEFENDANTS' JOINDER IN 
DEFENDANTS WESTINGHOUSE'S 
AND INGERSOLL-RAND'S SOTIOK 
FOR PERMISSIVE APPEAL 
DEFENDANTS' JOINDER IN DEFENDANTS WESTINGHOUSE'S 
AND INGERSOLL-RAND'S MOTION FOR PERMISSIVE APPEAL-1 Client:801717.1 
BECHTEL CONSTRUCTION COMPAW, INC.; 
BULLOUGH ABATEMENT, INC.; BELL 8L 
GOSSEn;  GERTANEED CORPORATION; 
CLEAVER-BROOKS, a divrslon of AQUA 
CHEM, INC.; COOPER GROUSE-ENS; 
COOPER NDUSTMES CRANE CO.; C R O W  
CORK & SEAL COMPANV, INC.; CUTLER 
HAMMER, WC.; EBONY CONSTRUCTION 
GO., INC.; EMERSON ELECTRIC 0 . ;  
FAZRBANKS MORSE PUMP CORPOMTION; 
FMC CORPORATION (EIAMER); FOSTER 
WHEELER COMPANY; CMLOCK 
INCORPOKATED; GOULD NCOWORATED; 
HILL BROTHERS; HONEWELL, INC.; LMO 
INDUSTRIES; WUSTRIAL HOLDING 
CORPORATION; ITT INDUSTRIES, INC.; 
INCERSOLL-RAND COMPANY; JOEDJSTON 
PUMPS; KELLY-MOO= PAINT COMPANY, 
INC.; PILKINCTON NORTH AMERICAN, INC. 
f/Wa LIBBY-OWENS FORD; 
METROPOLOITAN LIFE INSURANCE 
COMPANY;NBCO, INC a M a  NORTHERN 
INDIANA BRASS CO.; NORDSTROM VALVE 
COMPANY; OBIT INDUSTRIES, NC.; 
OWENS-ILLINOIS, INC.; P & H CRANES dlda 
HARNISCHFEGOR CORPORATION; 
PARAMOUNT SUPPLY COMPANY; PAUL 
ROBERTS MACHINE SUPPLY DIVISION; 
ADVANCED INDUSTRIAL SUPPLY INC. f/Wa 
POCATELLO SUPPLY, INC.; PROKO 
INDUSTRIES, INC.; PROISO INDUSTRIES, 
INC.; RAPID AMERICAN; RELIANCE 
ELECTRIC MOTORS; ROCKWELL 
AUTOMATION, INC.; RUPERT IRON WORKS; 
SACOMA-SIERRA; SCWNEIDER ELECTRIC 
SHEPARD NILES, INC.; SIEMENS ENERGY & 
AUTOMATION, INC.; STEEL WEST, INC.; 
STERLING FLUID SYSTEM (PEERLESS 
PUMPS); UNION CARBIDE CORPORATION; 
UNION PACIFIC RAILROAD; VIACOM, INC.; 
WARREN PUMPS, INC.; WESTINGHOUSE 




DEFENDANTS' JOINDER IN DEFENDANTS WESTINGHOUSE'S 
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COME NOW, defendant Sterling Fluid Systerns (USA) LLC, defendant Waxen 
Pumps, Inc., and defendant I-lenry Vogt Machine Co., and hereby join ill defendazrt 
Westinghouse's and defendant Ingersoll-Rand" Motion for Permissive Appeal, filed on 
February 7,2008. 
DATED this day of February, 2008. 
Gary T. Dance- Of the Finn 
Attorneys for Defendant, 
Sterling Fluid Systems (USA), LLC, 
Warren Pumps, hc . ,  and Henry Vogt Machine Co. 
/s"$3 4P% a 
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AND INGERSOLL-RAND'S MOTION FOR PERMISSIVE APPEAL-3 Client 801717 I "is 
CERTIFICATE OF ERVICE f I WEEBY CERTIFY that on this day of February, 2008,I caused a true 
and correct copy of the foregoing DEFENDANTS' JOINDER IN DEFENDmTS 
WESTINC;HOUSE9S AND INGERSOLL-MND" MOTION FOR PJE~ISSPI~E:  
APPEAL to be served by the method indicated below, and addressed to the following: 
James C. Arnold ( ) U.S. Mail, Postage Prepaid 
PETERSEN, PARKINSON & ARNOLD, PLLC ( ) Hand Delivered 
P.O. Box 1645 ( ) Overnight Mail 
Idaho Falls, ID 83403- 1645 ) Facsimile 
Facsimile: (208) 522-8547 \I a-mail 
Attorneys for Plaintiffs 
G. Patterson Keahey ( ) U.S. Mail, Postage Prepaid 
Courtney Sach ( ) Hand Delivered 
G. PATTERSON KEAHEY, P.C. 
E 
One Independence Plaza, Suite 6 12 
Birmingham, AL 35209 
,r Facsimile: (205) 871-0801 
Attorrzey for Plaintgs 
Thomas J. Lyons ( ) U.S. Mail, Postage Prepaid 
MERRILL & MERRILL CHARTERED ( ) Hand Delivered 
P.O. Box 991 < ) Overnight Mail 
Pocatello, ID 83204-0991 ( ) Facsimile 
Facsimile: (208) 232-2499 ) e-mail 
Jackson Schmidt ( ) U.S. Mail, Postage Prepaid 
PEPPLE JOHNSON CANTU & SCHMIDT, PLLC ( ) Hand Delivered 
1900 Seattle Tower Building ( ) Overnight Mail 
12 1 8 Third Avenue ( ) Facsimile 
Seattle, Washington 98 101 \) e-mail 
Facsimile: (206) 625-1 627 
Attorneys for Defendant Owens-Illinois Inc. 
/55+ &*@ k 
DEFENDANTS' JOINDER IN DEFENDANTS WESTINGHOUSE'S **; 
AND INGERSOLL-RAND'S MOTION FOR PERMISSIVE APPEAL-4 Client 801717 I 
David H. Maguire 
David R. Kress 
MACUIRE & ~ S S  
P.O. Box 4758 
Pocatello, ID 83205-4758 
Facsimile: (208) 232-5 15 I 
( ) U.S. Mail, Postage Prepaid 
( ) Hand Delivered \:j: Overnight Mail 
( ) Facsimile 
e-mail 
Attorneysfor Defe~zdants A. Chestertotz 
Corn,pany and Shepard Niles, Inc. 
W. Marcus W. Nye ( ) U.S. Mail, Postage Prepaid 
John A. Bailey, Jr. ( ) Hand Delivered 
RAGINE OLSON NYE BUDGE & BAILEY ( ) Overnight Mail 
CHARTEED 
P.O. Box 1391 ) e-mail 
Pocatello, ID 83204-1 391 
Facsimile: (208) 232-61 09 
Attorneysfor Defendant Advanced Industrial 
Supply Inc. Cf/Ma Pocatello Supply, Inc. j 
Gould Innc. 
Gould Pumps Trading Corp. 
John A. Bailey, Jr. 
RACTNE OLSON NYE BUDGE & BAILEY 
CHARTERED 
P.O. Box 1391 
Pocatello, ID 83204-1 391 
Facsimile: (208) 232-6109 
( ) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
\ ( ) Facsimile 
\ Q) e-mail 
Attorneys for Could Itzcorporated and 
Could Pumps Trading Corp. 
M. Jim Sorensen ( ) U.S. Mail, Postage Prepaid 
BLASER SORENSEN &HANSEN CHARTERED ( ) Hand Delivered 
P.O. Box 1047 ( ) Overnight Mail 
Blackfoot, ID 8322 1 ( ) Facsimile 
Facsimile: (208) 785-7080 \w e-mail 
Attorneys for Defendant Steel West, Inc. 
/a-s35 
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*&&* 
Christopher P. Graham ( ) U.S. Mail, Postage Prepaid 
BRASSEY WETHEWLL CRAWFORD cYt CAKETT ( ) Hand Delivered 
P.O. Box 1009 
Boise, TC) 83702 
Facsimile: (208) 344-7077 
Attorneys for Defendant Garlock Incorporated 
Anchor Packing Compar.ly urzd Fuirbarzh &Iorse 
Punzp Corporatioiz 
A. Bruce Larson 
Horizon Plaza, Suite 225 
P.O. Box 6369 
d Pocatello, ID 83205-6369 
\ 
Facsimile: (208) 478-7602 
( ) U.S. Mail, Postage Prepaid 
( ) Wand Delivered 
( ) Overnight Mail 
A ttorneysfor Defelzdants 
ITT Industries, Inc., 
P & H Cranes (P&H Minivag Equipment, 61c.) 
and Cleaver-Brooks 
L. Charles Johnson I11 ( ) U.S. Mail, Postage Prepaid 
P.O. Box 1725 ( ) Hand Delivered 
Pocatello, ID 83204 ( ) Overnight Mail 
Facsimile: (208) 232-9 16 1 ( ) Facsimile 
)y) e-mail 
Attortzzeysfor Deferziiant Crown Cork i% Seal 
C O ~ ~ U ~ J J  
Gary L. Cooper ( ) U.S. Mail, Postage Prepaid 
COOPER & LARSEN ( ) Hand Delivered 
P.O. Box 4229 ( ) Overnight Mail 
Pocatello, ID 832059-4229 ( ) Facsimile 
Facsimile: (208) 235-1 182 \n ) e-mail 
Andrew Grade ( ) U.S. Mail, Postage Prepaid 
M. Mattingly ( ) Hand Delivered 
Steven V. Rizzo ( ) Overnight Mail 
STEVEN V. RIZZO, PC \ ( ) Facsimile 
1620 SW Taylor Street, Suite 350 \ ) e-mail 
Portland, Oregon 97205 
Facsimile: (503) 229-0630 
/5s-4 ;p%s 
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C. Timothy Hopkins ) U.S. Mail, Postage Prepaid 
Steven I(. Brown ( ) Hand Delivered 
HOPKINS RODEN GKOCKETT HANSEN & HOOPES ) Overnight Mail 
P.O. Box 51219 ) Facsimile 
Idaho Falls, ID 83405-1219 ) e-mail 
Facsimile: (208) 523-4474 
Attorneys for Defeadunts filly &ore Paint 
C O F ~ ~ U  FZJ) 
Alan C. Goodman 
GOODMAN LAW OFWCE CHARTERED 
P.O. Box D 
Rupert, ID 83350 
Facsimile: (208) 436-4837 
Attorneys for Defendant Rupert Iron Works 
Christopher C. Burke 
GREEN BANDUCCI SHOEMAKER PA 
950 W. Bannock, Suite 900 
Boise, ID 83702 
Facsimile: (208) 3 19-260 
Attorneysfor Ingersoll-Rand Corporation, 
and CBSf/Mu Yiacorn, Inc. f/Ma 
fistinghouse Electric Corporation 
Donald F. Carey 
Robert D. Williams 
QUANE SMITH, LLP 
2325 West Broadway, Suite B 
Idaho Falls, Idaho 83402-2948 
Facsimile: (208) 529-0005 
Attorneys for Defendant Steel West, Inc., 
Babbitt Stearn Specialty Conzpany 
Reliance Electric Motors and Rockwell 
Automation, Inc. 
( ) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight: Mail .< Facsimile 
e-mail 
e-mail 
( ) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
\ ( ) Facsimile 
\d ) e-mail 
( ) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
\ )  e-mail 
/.55 7 
DEFENDANTS' JOINDER IN DEFENDANTS WESTINGHOUSE'S 
AND INGERSOLL-RAND'S MOTION FOR PERMISSIVE APPEAL-? Ciient:801717,1 
Howard D. Burnett 
HA WLEY TROXELL E m s  & HA WLEY LLP 
333 South Main Street 
P.O. Box 100 
Pocatello, Idaho 83204 
Facsimile: (208) 233-1 304 
Attorneys for Defindant Eaton Electrical Inc. 
df/k/a Cutler-Nammer Ilzc.) 
Donald J. Farley 
Dana Herberholz 
Hall, Farley, Oberrecht & Blanton, P.A. 
702 West Idaho, Susite 700 
Post Office Box 127 1 
Boise, Idaho 83701 
Facsimile: (208) 395-8585 
Attorneys for NIBCO, fnc., aIWa No& eriz 
I~zdiana Brass 
Brian D. Harper 
Attorney-at-Law 
16 1 5th Avenue S 
P.O. Box 2838 
Twin Falls, ID 83303 
Facsimile: (208) 734-4753 
Attorneys for Defendarzt Guard-Lirze, I m .  
Michael W. Moore 
Steven R. Kraft 
Moore, Baskin & Elia LLP 
100 1 W. Idaho, Suite 400 
P.O. Box 6756 
Boise, ID 83702 
Facsimile: (208) 336-703 1 
( ) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
e-mail 
( ) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
- ( ) Facsimile k, e-mail 
Attorneys for Defendant Hill Brothers Clzetnical 
Company 
( ) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
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Richard C. Boardman ( ) U.S. Mail, Postage Prepaid 
Randall L. S c h i l z  ( ) Hand Delivered 
PERKINS COIE LLP ( ) Overnight Mail 
25 1 East Front Street, Suite 400 
Boise, ID 83702-73 10 ) Via e-mail 
Facsimile: (208) 343-3232 
Attorrzeys for Honeywell, k c .  
Kevin J. Scanlan ( ) U.S. Mail, Postage Prepaid 
Dana Herberhok ( ) Hand Delivered 
HALL, FARLEY, OBERRECHT & BLANION, P.A. \ ( ) Overnight Mail 
P.O. Box 1271 
Boise, ID 83701 ) Via e-mail 
Facsimile: (208) 395-8585 
Attorneys for Parker-HanrzzJin Corporation, u 
non-par-ty, sewed as "Parker-HatzniJin 
Corporation f/k/a Sacoma-Sierra, Dfts. " 
Gary T. Dance 
J ~ Y Y  X 11 4ghb 
L 
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Christopher C .  Burke, ISB No. 2098 
Soo "1'. Kang, ISB No. 6752 
GREEVER BLJRKE SHOEMAKER P.A. 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 3 19-2600 
Facsimile: (208) 3 19-260 1 
Emall: cburke@greenerlaw.com 
skang@greenerlaw.com 
Attorneys for CBS Corporation, a Delaware 
corparation, fiMa Viacorn Inc., successor by merger 
to C S S  Corporation, a Pennsylvania corporation, 
f/Ma Westinghouse Electric Corporation and 
Ingersoll-Rand Corporation 
IN THE DISTRICT COURT OF THE SIXTH JUIIICIAL DISTLUCT OF THE 
STATE OF IDAHO, IN AN11 FOR THE COUNTY OF BANNOCK 
MILDRED CASTOENA, Individually and as 
Spouse and Personal Representative of the 
Estate of TED CASTORENA; ALENE 
STOOR, Individually and as Spouse and 
Personal Representative of the Estate of JOEIN 
D. STOOR; STEPHANIE BRANCH, 
Individually and as Personal Representative of 
the Estate of ROBERT BRANCH, JR.; 
ROBERT L. HRONEK; MARLENE KISLING, 
Individually and as Personal Representative of 
the Estate of WILLIAM D. FRASUE; 
NORMAN L. DAY, 
Plaintiffs, 
GENERAL ELECTRIC, et a]., 
Defendants. 
Case No. CV-2006-2474-PI 
I\;.LOTION FOR EXPEDITED 
HEARING ON IIEFENIIANTS 
INGERSOLL-RAND ANT) 
WESTINGHOUSE'S MOTION FOR 
PERMISSIVE APPEAL PURSUANT 
TO 1I)AHO APPELLATE RULE 
12(b) 
Come Now, Defendants CBS Corporation, a Delaware corporations, f/Ma Viacom Inc., 
successor by merger to CBS Corporatioll, Pennsylvania corporation, f/Ma Westinghouse Electric 
MOTION FOR EXPEDITED HEARING ON DEFENDANTS INGERSOLL-RAND AND 
WESTINGHOUSE'S MOTION FOR PERMISSIVE APPEAL PURSUANT TO IDAHO 
APPELLATE RULE 12(b) - PAGE 1 / 5 4  0 
18663-003109419-003 # 2333 13 
Corporation ("Westinghouse" and Ingersoll-Rand Corporation ("Tngersoll-Rmd")(collec~ively 
"Moving Defendmts"), by and though their counsel of record, Greener Brirke Shoemaker. P.A., 
and, pursuant to Rule 12(b) of the Idaho Appellate Rules, move this Court: for an expedited 
hearing on Moving DefendantsMotion for Permissive Appeal, which is filed concurrently with 
this Motion, 
The Moving Defendants moved for sun~mary judgment against the Wrongful Death 
~laintiffsQbased upon the condition precedent rule ("Summary Judgment Motion"). 
Specifically, the Moving Defendants contended that since decedents Stoor, Branch and Frasure 
had objective medical proof of injury or damage arising from exposure to asbestos more than two 
years prior to the dates of their deaths: the statute of limitations and the condition precedent rule 
barred the Wrongful Death Plaintiffs' negligence and strict products liability claims. 
On January 28, 2008, the Court issued its written Memorandum, Decision, and Order 
denying in part the Summary Judgment Motion. This Court held that the condition precedent 
rule did not apply to the Wrongful Death Plaintiffs. 
Pursuant to Idaho Appellate Rule 12(b), the Moving Defendants have fourteen (14) days 
from the date of the interlocutory order or decree to file a motion for permissive appeal. 
1 Plaintiffs Alene Stoor, individually and as spouse and personal representative of the Estate of John Stoor; 
Stephanie Branch, individually and as personal representative of the Estate of Robert Branch, Jr.; and Marlene Kisling, 
individually and as personal representative of the Estate of William D. Frasure (collectively "Wrongfbl Death 
Plaintiffs"). 
By making this motion, Moving Defendants do not admit that the decedents of the Wrongful Death 
Plaintiffs had any injury or disease, or that decedents or Wrongful Death Plaintiffs suffered any damage, caused by 
asbestos exposure. However, for the purposes of this motion and for that purpose only, Moving Defendants will 
assume, without dispute, that the decedents of the Wrongful Death did in fact have an injury or disease or that 
defendants or Wrongful Death Plaintiffs suffered damage, caused by asbestos exposure as alleged by Wrongful 
Death Plaintiffs. 
MOTION FOR EXPEDITED HEARING ON DEFENDANTS JNGERSOLL-RAND AND 
WESTINGHOUSE'S MOTION FOR PERMISSIVE APPEAL PURSUANT TO IDAHO 
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Furthermore, Idaho Appellate Rule I2(b) states, "Bie motion shall be filed, served, noticed for 
hearing and processed in the same manner as any other motion, and Izectrifzg oftlte rtlotiort slzatl 
be expedited." (emphasis added). More specifically, the hearing must occur within twenty-one 
(21) days from the date a motion for permissive appeal is filed. See I.A.R. 12(c)(l)("If the 
district court or administrative agency fails to rule upon a motion for permission to appeal within 
twenty-one (21) days from the date of the filing of the motion, any party may file a motion with 
the Supreme Court h r  permission to appeal without any order of the district court or 
administrative agency. ") 
On November 14, 2007. this Court entered its Second Amended Scheduling Order, 
setting forth specific dates for hearings on any pending motiotis. Pursuant to this Order, the next 
hearing date is scheduled to occur on March 10, 2008. That date is more than twenty-one (21) 
days from the date of filing of Moving Defendants' Motion for Permissive Appeal and, therefore? 
untimely and inconsistent with Rule 12's mandate for an expedited hearing. 
For the foregoing reasons, the Moving Defendants request that this Court grant this 
Motion for an Expedited Hearing and set a hearing on their Motion for Permissive Appeal on 
Monday, February 25,2008, at 1 :30 p.m. 
MOTION FOR EXPEDITED HEARZNG ON DEFENDANTS INGERSOLL-K4ND AND 
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DATED this day of February. 2008. 
Christopher C. Burke 
Soo Y. Kang 
Attorneys fo"orCS Corporation, a Delaxvare 
corporation, f/Ma Viacom Inc., successor by merger 
to CBS Corporation, a Pennsylvania corporation, 
f/Wa Westinghouse Electric Corporation and 
Ingersoll-Rand Corporation 
MOTION FOR EXPEDITED HEARING ON DEFENDANTS INGERSOLL-RAND AND 
WESTINGHOUSE'S MOTION FOR PERMISSIVE APPEAL PURSUANT TO IDAHO 
B"5-d 23 APPELLATE RULE 12(b) - PAGE 4 
18663-003109419-003 # 2333 13 
CERTIFICATE OF SERVICE 
I HEmBV CERTIFY that on the day of Eebrua~y, 2008, a true and co~rect copy of 
the within and foregoing instrument was served upon: 
P.O. Box 1645 Overnight Delitrery 
Idaho Falls, ID 83403-1656 
(205) 87 1-080 1 
Birmingham, AL 35209 
(208) 436-4774 
7 1 7 7" Street 
P.O. Box D 
Rupest, ID 83 3 50 
I 
I 
Merrill & Merrill 
109 N. Arthur, 5th Floor 
P.O. Box 991 
Pocatello, ID 83204-099 1 
U.S. Mail 







Pocatello, ID 83204-1 391 
MOTION FOR EXPEDITED HEARING ON DEFENDANTS INGERSOLL-RAND AND 
WESTINGHOUSE'S MOTION FOR PERMISSIVE APPEAL PURSUANT TO IDAHO 
APPELLATE RULE 12(b) - PAGE 5 154 4" 
18663-003109419-003 k" 2333 13 
John A. Bailey, Jr. 
Racine Olson Nye Budge & Bailey, Ghtd. Facsimile 
201 E. Center Hand Delivery 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
Case No.: CV-2006-2474-PI 
Plaintiffs, 
VS. 
SYSTEMS (USA) LLCfS 
GENERAL ELECTRIC, et.al; MOTION FOR 
NCONSIDEUTBON 
COMES NOW, Plaintiffs in the above-captioned matter, by and though their 
counsel of record, shows unto the Court that after sufficient briefing the Court-'s denial of 
Defendant Westinghouse and Ingersoll-Rand's Motion for Summary Judgment regarding 
Plaintiffs Stoor, Branch, and Frasure was properly denied and no further consideration 
needs to be given to the issues contained therein. 
This Court entered its Mmorandmn Decision Order on Jmuary 28, 2008, 
correctly holding that the longstanding rule promulgated by the Idaho Supreme Court in 
Chapmarz v. Cardiac Pacemakers, Inc., 105 Idaho 785 (1983)' that there is no condition 
precedent rule for wrongful death actions in Idaho, should not be disturbed. The Court 
reasoned that because the Wrongkl Death Statute makes no mention and provides no 
provision for limitations on wongfizl death actions and "is plain and unambiguous, the 
Court must give effect to the statute as written, without engaging in statutory 
construction." Memorandum and Decision at p. 11. As such, the Court denied 
defendants' motions for surnmary judgment and properly held that the condition 
precedent rule should not serve to bar the wrongful death claims of Stoor, Branch and 
Frasure. 
In response to Defendants' Memorandum in support of their Motion for 
Reconsideration Plaintiffs' request that the Court consider following arguments and 
thereafter deny Defendant's Motion to Reconsider. 
ARGUMENT 
I. Lord Campbell's Act 
The case law is clear that Idaho's wrongful death statute was modeled after Lord 
Campbell's Act. See Sprouse v. Maaee, 46 Idaho 622 (1928). Lord Campbell's Act 
states: 
Lord Campbell's Act: An Act for compensating the 
Families of Persons killed by Accidents. 26th August 1846: 
Whereas no Action at Law is now maintainable against a 
Person who bv his wronnful Act, Neglect, or Default mav 
have caused the Death o f  another Person, and it is 
oftentimes right and expedient that the Wrongdoer in such 
Case should be answerable in Damages for the Injury so 
caused by him: Be it therefore enacted by the Queen's most 
Excellent Majesty, by and with the Advice and Consent of 
the Lords Spiritual and Temporal, and Comons ,  in this 
present Parliament assembled, and by the Authorjty of the 
same, That whensoever the Death of a Person shall be 
caused by wronghl Act, Neglect, or Default, and the Act, 
Neglect, or Default is such as would (if Death had not 
ensued) have entitled the Party injured to maintain an 
action and recover Damages in respect thereof, then and in 
every such Case the Person who would have been liable if 
Death had not ensued shall be liable to an Action for 
Damages, nowithstanding the Death of the person injured, 
and although the Death shall have been caused under such 
Circmstances as amount in Law to Felony. 
11. And be it enacted, That every such Action shall be for 
the benefit of the Wife, Husband, Parent, and Child of the 
person whose Death shall have been so caused, and shall be 
brought by and in the Name of the Executor or 
Administrator of the Person deceased; and in every such 
Action the Jury may give such Damages as they may think 
proportioned to the Injury resulting from such Death to the 
parties respectively for whom and for whose Benefit such 
Action shall be brought; and the Amount so recovered, 
after deducting the Costs not recovered from the 
Defendant, shall be divided amongst the before-mentioned 
Parties in such Shares as the Jury by their Verdict shall find 
and direct. 
111. Provided always, and be it enacted, That not more than 
One Action shall lie for and in respect of the same Subject 
Matter of Complaint, and that every such Action shall be 
commenced within Twelve Calendar Months after the 
Death of such deceased Person. 
IV. And be it enacted, That in every such Action the 
plaintiff on the Record shall be required, together with the 
Declaration, to deliver to the Defendant or h s  Attorney a 
full Particular of the Person or Persons for whom and on 
whose Behalf such Action shall be brought, and of the 
Nature of the Claim in respect of which Damages shall be 
sought to be recovered. 
Bevan v. Vassar Fams, Inc., 1 17 Idaho 1638, 1040 (1 990) (citing 9 & 10 Vict., 
ch. 93, pp. 531-532 (as quoted in 45 Cal.2d 183, 288 P.2d 12, 16, 
note 1 (1955))). 
The Idaho legislature, dating from the time of 46 Idaho 622, 
269 P. 993 (19281, thou& the present, has been and continues to be mare of this Com's 
interpretation and awlication of I.C. $5-3 1 1, which sets forth the following: 
or neglect o f  another, his or her heirs or perso~zal 
representatives on their behalf mav maintain an action fbr 
damages against the Demon causing the death, or in case of 
the death of such wrongdoer, against the personal 
representative of such wrongdoer, whether the wrongdoer 
dies before or after the death of the person injured. If any 
other person is responsible for any such wrongful act or 
neglect, the action may also be maintained against such 
other person, or in case of his or her death, his or her 
personal representatives. In every action under this section, 
such damages may be given as under all the circumstances 
of the case as may be just. 
(2007). 
Defendant argues that Lord Campbell's Act states that recovery is possible only 
where the defendant "would have been liable if Death had not ensued" thereby somehow 
asserting that the Act only allows recovery by the decedent's heirs for tvrongkl death if 
the claim is such as would have entitled the decedent to have successfully maintained and 
action for the underlying wrongful act. However, implicit in the codification of a 
wrongful death action is the notion that a claim sounding in wrongful death does not 
come into being until the death of the deceased. See ~enerally Chapman, supra. 
The confusion that is present in the case law derives from cases calling a wrongful 
death claim both "derivative" and "separate and distinct,'' but the two classifications are 
not at odds. See Runcorn v. Shearer Lumber Products, Inc., 107 Idaho 389 (1984). It is 
possible to hamonize the case law and end the confusion because the defense of stabte 
of limitations is procedural rather than substantive. 
IVhile no Idaho court has addressed the right to bring a wrongful death action this 
way, many other states have precisely done so. As such, a review of other state's 
decisions is important because the majority of courts whose wrongful death statutes are 
based on Lord Campbell's Act interpret their statutes as looking to prevent wrongful 
death actions when there is no tortious conduct, but not barring claims where the only 
defense to a wrongful death cause of action is a procedural bar, such as the statute of 
limitations. 
A. Other States. 
In 1996, the Court of Appeals for the Fifth Circuit held "as a matter of federal law 
that a wrongful death claim cannot accrue prior to death." Johnston v. United States, 85 
F.3d 217, 218 (5th Cir. 1996). In doing so, the court looked to sister circuits and to the 
Mississippi Supreme Court and took note of the following compelling rationale: 
To hold that a claim for wrongful death somehow accrues 
before the date of death would place the class protected by 
the statute in the legally untenable position of speculating 
about hypothetical or potential future injuries, for the 
damages awarded survivors under the wrongful death act, 
which include funeral and burial expenses, are not identical 
with those available in a personal injury action to the one 
actually injured, and remain indeterminate until death has 
occurred." 
Id. at 221, 224 (stating Louisiana and Mississippi both set accrual of wrongful -
death claims at time of death). Clearly, Mississippi is respected by federal courts and 
other jurisdictions for holding as it did in accord with such a compelling justification. 
In 2001, New Jersey decided this issue under its wrongm death stahrte which, 
like Mississippi, is based on Lord Campbell's Act. 166 N.J. 
370, 376 (N.J. 2001). The language of New Jersey's act provides: "when the death of a 
person is caused by a wronghl act, neglect or default, such as would, if death had not 
ensued, have entitled the person injured to maintain an action for damages resulting .t31om 
the injury, the person who would have been liable in dmages for the injury if death had 
'*A 
i: 
\"I not ensued shall be liable." (emphasis added). Id. (citing N.J. Stat. 5 2A:31-1 (2005)). 
Based on that language, the Supreme Court of New Jersey considered the laneage in the 
statute and the logical paradox that a person might be time barred from bringing a 
wrongful death claim before a death had occurred and concluded that a "claim for 
wrongful death is independent of a claim for malpractice" and further that "plaintiffs 
right to file the wrongful death claim outweighs defendant's interest in repose, in light of 
the overarching need to preserve rights established by the Legislature for those who 
survive a decedent." Id. at 3 86-87. 
Similarly, many other jurisdictions and legal scholars have considered this issue 
and concluded that the statute of limitations for a wrongful death action runs from the 
date of death and not from the date of the negligent act or omission. Hart v. Eldridne, 250 
Ga. 526 (Ga. 1983); Fisk v. United States, 657 F.2d 167 (7th Cir. 1981); Farmers Bank & 
Trust Co. v. Rice, 674 S.W.2d 510 (Ky. 1984); Western Union Telemaph Co. v. Preston, 
254 Fed. 229 (3d Cir. 1918) (applying Penn. law) cert. denied, 248 U.S. 585 (1919); 
Larcher v. Wanless, 18 Cal. 3d 646 (1976); St. Francis Hosp. v. Thompson, 159 Fla. 453 
(1947) (en banc); N.O. Nelson Mfg. Corp. v. Dickson, 114 Ind. App. 668 (1944); Smith 
v. McComb Infirmary Ass'n, 196 So.2d 91 (Miss. 1967); Gramlich v. Travelers Ins. Co., 
640 S.W.2d 180 (Ct. App. Mo. 1982); Lawlor v. Cloverleaf Memorial Park, Inc., 101 
N.J. Super. 134 (1968); DeHart v. Ohio Fuel Gas Co., 84 Ohio App. 62 (1948); Restat 2d 
of Torts 5 899 (stating that, under most wronghl death statutes, the cause of action is a 
new and independent one, that it accmes to the representative or to the suwiving heir 
upon death, that it doesn't exist until death and that it isn't barred by prior lapse of time) 
(emphasis added). 
Any arpment in the case at hand that decedents' heirs' wrongful death claims are 
derivative is certainly applicable to a point, but it is misleading absent a complete picture 
painted by the entire body of case law. To argue that the word "derivative" means the 
defense of limitations, when applied to the underlying cause of action, bars a wrongful 
death claim is correspondingly misleading. In Hawaii, this very issue was addressed in 
1994, specifically in the context of a latent disease. Iida v. Allied Simal (In re Hawaii 
Fed. Asbestos Cases1 854 F. Supp. 702 (D. Haw. 1994). The Hawaii court looked to a 
Washington court's definition of "derivative" and concluded that, when a court says a 
cause of action is derivative, what they mean is that it 'bowes its existence to a preceding 
cause of action and is often, as in a shareholder's derivative suit, no more than a separate 
right to enforce the preceding claim." Id. (citing Reichelt v. Johs-Mmsville Corp., 733 
P.2d 530, 536 (1987)). The Washington court (and the Hawaii court citing it) concluded 
that, when a claim can be categorized as a separate cause of action, it "logically follows 
that the statute of limitations governing her claim should begin to run when she 
experienced her injury, not when her husband knew of his injury." a. 
K%at these cases illaskate, is crucial: "a spouse's wrongful death action is 
derivative of the decedent's i n j u ~  and dependent .for its viability upon the nature of the 
h a m  suffered by the decedent,'"however, "the wrongkl death action is a separate and 
independent action in the sense it seeks digerent, if derivative damages, accrues at the 
time of death rather than the time of injury, and is subject to a different stabte of 
limitations". u. Distilled to the essentials, the wrongful death claim is derivative in the 
sense that tlze substantive deferzses applicable to the tort upply to the wrtorzgful death 
claim as well, but is independent in the sense that tlze wrondal death ckai~z is not 
subject to the proceduml defenses applicable to the underbing tart such as tlze statute 
of limitations defEnse, because a wrorzgful death claim has its own proceduml burs. @. 
E. Idaho Cases. 
A careful reading of all of the eases relied on by Defendant in its brief, with the 
exception of Cha~man and Adams reveals that each and every one of those cases dealt 
with a substantive defense to the underlying tort and not the procedural statute of 
limitations issue. It would not be appropriate to expand the holdings of these other cases 
to establish a date of accrual for wrongful death actions, as to do so would place these 
cases in direct contradiction to Chapman and would not harmonize Idaho precedent. See 
Chapman, supra; See also Adams v. Arrnstrong World Ind., Inc., 596 F. Supp. 1407 (D. 
Idaho 1984). 
The Idaho Supreme Court has already interpreted Idaho Code $ 5-3 11 to suggest 
that the right to bring a wrongful death action procedurally accrues as of the date of 
death, in so holding, the Idaho Supreme stated: 
The question of what event beghs the period of 
Lidtation, the person's death or the injury causing the 
death, has been much discussed in ease law. The 
deterwation is mainly one of stahtory construction, 
and as d g h t  be expected, varies among states 
accordhg to their particular statutory language. 
Statuto~y provisions have been generally classified into 
four groups: 
"(1) those which merely state that the action must be 
brou&t within a specified time period, without fixing any 
initiatory point, (2) those which specify that the action must 
be brought within a certain time from the date of death, (3) 
those which speak of a certain time from the accrual of the 
cause of action, and (4) those which speak of a certain time 
f?om the date of injury or fi-om tbe date of the negligent 
act.'? 97 A.L.R.2d 1151, 1153. 
As to the first three of the above categories, the great 
majority of cases have held that the date of death is 
eontrohg. Surprisingly, even in jurisdictions where the 
statute specified the period of limitation should run &om 
the date of injury or negligent act, a number of cases have 
held that the date of death determines when the period 
begins to run. See, e,rr;., Larcher v. Wanless, 18 Cal.3d 646 
(1 976); Palmertree v. Genesee Memorial Hospital, 302 
N.W. 2d279(1981). Seealso97A.L.R.2d1151. 
Chapman v. Cardiac Pacemakers, Inc., 105 Idaho 785,786 (1 983). 
Defendant asserts, similar to the argument made by defendants in Chapman, that a 
wrongful death action by the heirs of a deceased can only be brought if the deceased 
would have been entitled to have brought an action hmself because the cause of action is 
"derivative" of the decedent's cause of action, or at least is limited by the statute dating 
the period from the injury causing death. See Id. In other words, a condition precedent 
to any wrongful death action brought under Idaho's wrongful death statute is that the 
deceased must have been able to maintain an action as of the date of his death. 
In Chapman, the Idaho Supreme Court considered and rejected th s  very 
argument. In doing so the Court stated, "It is urged by Cardiac Pacemakers that since an 
action by the heirs of a deceased could only be brought if the deceased could have 
brou&t an action himself, based on the theory of the 1846 Fatal Accidents Act 
(commonly referred to as Lord Campbell's Act) from which tlie Idaho wrongful death 
statute is taken, Helgeson v. Powell, 54 Idaho 667 (1934), the cause of action is 
i, 
derivative ofthe decedent's cause of action, or at least is limited by the statute dating the 
il i 
, period from the injury causing death. The logic of the latter approach is that since the 
limitation period had run on the cause of action dating from the i q l m t i n g  of the 
pacemaker, or its failure, the decedent could not have brought suit at the time this action 
was filed, and thus the heirs could not have brought suit. However, the rule that heirs can 
bring an action only if the deceased could have is merely a means of indicating that Lord 
Campbell's Act did not enlarge the scope of tort liability but simply created a new cause 
of action based on the same conduct. In other words, the death must have been 
"wrongful" to the same degree conduct causing injury must be wrongful to be actionable. 
Northern Pac. Rv. Co. v. Adams, 192 U.S. 440 (1904). 
The reasoning behind the Defendant's argument is the same as that of Cardiac 
Pacemakers in Chapman, to wit: Since the limitation period ran on the cause of action 
dating from the date Plaintiffs' decedents were diagnosed with an asbestos related 
disease, the decedent could not have brought suit at the time this present action was filed, 
and therefore the heirs should not be allowed to now bring th s  suit. The Idaho Supreme 
Court rejected that argument stating in Chapman that "the cause of action which 
accrues to an injured person during his lifetime is altogether separate from the 
cause of action accruing to the person's heir should he die from that 
injury ....[ tlherefore, the occurrence giving rise to the cause of action is the 
decedent's wrongful death, and the statute of lidtations must date from that event.'" 
Id. (citing in part Russell v. Cox, 65 Idaho 534 (1944)). -
Additionally, just one year later, the District Court in Adam attempted to certify 
this question to the Idaho Supreme Court, but the Court refused to re-address this issue, 
stating "its prior decisions "were] sufficient to give a d a n c e  for the detemination of the 
Idaho law.. ."' Adams v. h s t r o n g  World Ind., Inc., 664 F. Supp 463, 464 (1). Idaho 
1987). Defendants argue in their brief that t h s  statement by the Idaho Supreme Court 
only further substantiates their proposition that that the condition precedent rule has been 
consistently applied in Idaho thou&out a long line of cases. However, this distorted 
interpretation of what Defendant believes the rationale for the Idaho Supreme Court's 
refusal to accept review of Adms  is erroneous. It is clear that the Idaho Supreme Court 
in stating that its prior decisions provided sufiicient guidance for the determination of the 
appropriate ruling in Adams was clearly in reference to its holding in Chapman - the only 
ruling by the Idaho Supreme Court addressing the condition precedent rule in context of 
the procedural statute of limitations. 
Therefore, the holding in Chapman remains the controlling law on this issue and 
as such this Court properly denied Defendants' motions for summary judgment and 
upheld the Idaho Supreme Court's ruling that the running of the statute of limitations on 
the wrongful death cause of action begins from the date of death. 
11. A Wrongful Death Action Is An Entirely Separate Cause of Action. 
A wrongful death action is not merely a continuation of decedent's personal injury 
claim, but rather is an entirely new cause of action created by statute based on the death 
of the decedent. The purpose of the statute is to create a cause of action to provide a 
mems by which tbose who have sustained a loss by reason of the death may be 
compensated. 
Until death, the dependents, thou& their representative, have suffered no injury 
and hence have no basis for filing a suit. To the extent that statutes of limitation seek to 
(:B 
dissuade pasties from sleeping on their rights, the purpose is best sewed by a limitation 
period comencing on the date the cause of action first accrues - in this case when the 
death of the decedent creates a potential right of recovery in the statutory dependents. As 
such, the date of death is clear and unequivocal notice to all parties. 
An analogous situation is found in a breach of a duty causing only nominal 
damages, or threat of future harm, not yet realized. For example, the cornonsense 
proposition that a threat of future harm does not suffice to create a cause of action for 
negligence is based on the requirement of an injury. The statute of limitations is 
triggered by the injury, not by the negligent act. It follows then that the statute of 
limitation does not begin to run against a negligence action until some ascertainable 
damage has occurred. In the case at hand, an asbestos action accrues on the date of 
objective medical proof of an asbestos-related disease; not the wronghl act. Davis v. 
Moran, 112 Idaho 703 (1987) (reaffirmed in Brennan v. Owens-Corning Fiberglas 
Corp., 134 Idaho 800, 801 (2000)). Likewise, an injury from a wrongful death does not 
occus until the asbestos exposed person dies, and thus h s  dependents have two (2) years 
from the date of his death to file a wsongful death action. 
A. Equal Protection 
Plaintiffs assert that adopting the rational provided by the Defendmts would lead 
to a multitude of wrongful death estates having their claims taken away even before the 
death of their decedent, which is in direct conflict with Article 1, Section 2 of the Idaho 
Constitution and the Federal Equal Protedion Clause of the Fourteenth Amendment. For 
example, if John Doe discovers he has an asbestos related disease on Jauary 1, 1980, 
and he dies on December 3 1, 1981, then his estate has one day to file his wrongCl death 
claim. However, if John Doe happens to die on February 3, 1982, then, as of January 2, 
1982, one month before John Doe's death, his estate bas no wrongful death claim. The 
estate has been deprived of its claim before John. Doe even dies. The legslature's 
classification must rest upon some ground of difference having a fair and substantial 
relation to the object of the legislation, so that all persons similarly circumstanced shall 
be treated alike. There exists no basis for distinguishing between dependents whose 
decedent dies quickly and those dependents whose decedent dies less quickly. 
Equal protection to all is the basic principle on which rests justice under the law. 
C.J.S. Constitutional Law 5 502. All persons who are physically within the territorial 
jurisdiction of a state are entitled to the benefit of the constitutional guaranty of equal 
protection of the laws. C.J.S. Constitutional Law 5 503. The equal protection guaranty 
requires that all subject to a law be treated alike under like circumstances and conditions. 
a. Equal protection may be denied either by a law which, of itself, discrinlinates on its 
face, or by law, which, though otherwise constitutional, is administered by state officials 
in manner which discriminates against a protected class of persons. Idaho Gonst. Art. 1, i j  
2; see also Idaho Schools for Equal Educational Opportunity v. Evans, 123 Idaho 573 
(1 993). 
The prohibition against denial of equal protection of laws does not preclude 
legislative classification provided the classification is reasonable, rather than arbitrary, 
and rests on a real and substantial difference or distinction which beas  a just and 
reasonable relation to the le~slation or the subject thereof. @. In order to withsta-nd a 
constibtional challenge founded upon a denial of equal protection the statutory 
classification must be reasonable and must rest upon some ground of difference having a 
fair and substantial relation to the object of the legislation, so that all persons similarly 
circuslanced shall be treated alike. Id. 
It is clear that an overriding state interest in a statute of limitation is to prevent 
stale claims. What reasonable classification is served by denying recovery to statutory 
dependents when their decedent happens to die more than two (2) years from the date of 
his objective medical proof of an asbestos-related injury? 
There is no rational distinction between Plaintiffs' decedents and that of another 
worker who had the identical exposure but died withn two (2) years of his initial 
asbestos disease diagnosis. Idaho Code 5 5-3 11, as applied by Defendant, creates an 
arbitrary classification of dependents whose decedent died within two (2) years of 
diagnosis and those dependents whose decedent lived longer than two (2) years. 
Therefore, Idaho Code $ 5-3 11, as applied by Defendant, violates Article 1, Section 2 of 
the Idaho Constitution and Federal Equal Protection. 
B. Access to Courts 
The trial court's opinion violates Article I, Section 18 of the Idaho Constitution, in 
that a plaintiff whose cause of action is barred before it accrues has been denied access to 
Bated this the day of Febmary, 2008. 
Respecthlly submitted, 
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4 One Independence Plaza, G d t e  612 
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Attorneys fox Plaintiffs 
TN THE DISTRICT COURT OF THE PIFTH mlDXCXAL DXSTWCT OF THE STATE 
OF IB~O,J116 AND FOR THE C O U m  OF BANNOCK 
Mildred Gastorema, 'IndiGdually and as ) 
Spouse and Personal ~ ~ r e s e n t a i v e  of the ) 
Estate of Ted Castorena; et al.; 1 Case No.: CV-20016-2474-PI 
1 
Plainti,ffs, 1 PLANTTFFS' mSPONSIE 
VS. ) OPPOSITIoN TO DSFEN1D*mTSS 
1 WGERSOLEMW AND 
GENERAL ELECTRIC, et.al; ) WESTINGHOUSE'S RIOTION 
1 FOR PERMISS 
Defendants, 1 
COME NOW, the Plain6Es, by and through their counsel of record, and files this 
Response in Opposition to Defendmts Ingwsoll-Raad and Westinghouses' Motion fbr 
Permissive Appeal, and any and all joinders filed thereto fhereinafier "Moving Defendants"). 
Am&ed hereto as Exhibit A is Plaintif&' Second h e a d e d  Complaint, and as guuads thereof 
submits unto the court the following: 
PlaiPrtiEs3 Responsc in Opposibon, to Defendants' Zngersoll-Rand and Westin&ouse's 
Motion for Pcmissive Appeal 
d*i> 




Movmg Defendants have submitted %at a p issive appeal is zagpopriate in this 
can&ovmsy based on their contention that there is a ""sbstantiaZ &Emace of opinion7' on the 
question sf  whetha or not the condition pxcedent mle apphes in t h i s  case. However3 the Xdallo 
Suprme Court has, in fact, already addressed this applicahon and has mled that. the condition 
precedent rule is not applicnble in establishing accrual of the cause of action for Statute of 
1imit:ation purposes in wrongful d a t h  actions. As such, the Moving Defrcndmt's motion, would 
be inapprop~ate and should not be granted. 
ARGUMEBT 
The Moving Defendants are conrect that Tdaho Appellate Rule 12@) provides for a 
permissive appeal of an interlocutory order where there are substantial grounds for a difference 
o f  opinion in the matter of fie con&olIing question of law. However, there are no such 
substantia1 grounds present in this case. In chap ma^ v. Cardiac PacemakiE?~~. 1 1 2 ~ .  the Idaho 
Supreme Court stated vmy clearly that, in m n @ l  death actions. the decedmt's death is the 
maker fio1.n which the statute of limitations should begin to run. Chapman v- Cardiac 
Pacemizicers, Inc. 105 Idaho 785, 787 (Idaho 1983)(holding that: "the 'occurrence, act or 
omission' which 1.C. Ij 5-21 9 defines as the accrual of a cause of action refers to the death of the 
person, caused by the w~ongful acts of another, and the running of the statute of limitation on the 
wrongful death cause of action begins from the date of death."). m e  Court explained that in 
wrongful death negligence actions, the death of tbe ancestor is the event which initiates his heir's 
cause of action against the negligent party. Since the decedent's deaf11 i s  the occurrence which 
triggers the heir's complaint, it is also the time at which the statute of limjhtions begins to toll. 
As such, it is quite clear &om tile ruling of the Idsbo Suprme Court in Chapman that thc 
Plaintiffs' Response in C3ppositlon to Defendants' Tn.gersol1-Rand and Westhghousc's 
~ o t i o n  for Penajssive .4ppeal / 5 R 6  
condition precedent ru le  urged by the Moving Dcfendmts is not applicable to the prcsmt 
sihration. 
CONCLUSJON 
Since the Idaho Supreme C o w  has already established that the condi~on precedent d r :  
is not applicable in establishing accrual of the cause of action for statute of limitation putposes in 
w~un&l death adons, there is IIO "s~bstautial grounds for a difference of opinion" that could 
invoke a pmissive appeal in the present coneoversy. As such, to grant; a pemissive appeal 
would actual] y prove contrary to the goals of Idal~o Appellate Rulc 1 2 - 4  would umecess&ly 
hinder and delay the orderly resolution of tl-zis matter rather than advance it. 
Far the above stated reasons, PlaintifTs respectfully request: that this Court deny the 
b4oving Defendant's Motion for Permissive Appeal Pursuant to I.A.R. 12@). 
This the 1 day of February, 2008. 
Respectfully submitted, 
CERTIHCATE OF SERVICE 
I, do hereby certify that a m e  and correct copy of the above and foregoing has bem via 
rmail on this the day of February, 2008 to the following: 
M@rc & Kmq.s 
141 4 E. Center 
P.O. Box A758 
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Guard-The, Inc. 
Plaintiffs' Response in Opposition t o  Defendants' Ingersoll-Rand and Westbghome's 
Motion for P~m?issive Appeal +@"g-dji '8 
Christopher C. Burke, ISB No. 2098 
Soo U. Kang, ISB No. 6752 
GREENER BURKE SHOEMAKER P.A. 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 3 19-2600 
Facsimile: (208) 3 19-2601 
Email : cburkeBgreenerlaw. corn 
skang@greenerfaw.com 
Attorneys fbr GBS Corporation, a Delaware 
corporation, fikla Viacorn Inc., successor by merger 
to GBS Corporation, a Pennsylvania corporation, 
f/Wa Westinghouse Electric Corporation and 
Ingersoll-Rand Corporation 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAEIO, IN AND FOR THE COUNTY OF BANNOCK 
MILDRED CASTOENA, Individually and as 
Spouse and Personal Representative of the 
Estate of TED CASTORENA; ALENE 
STOOR, Individually and as Spouse and 
Personal Representative of the Estate of JOHN 
D. STOOR; STEPHANIE BRANCH, 
Individually and as Personal Representative of 
the Estate of ROBERT BRANCH, JR.; 
ROBERT L. HRONEK; MARLENE KISLING, 
Individually and as Personal Representative of 
the Estate of WILLIAM D. FRASURE; 
NORMAN L. DAY, 
Plaintiffs, 
v. 
GENERAL ELECTRIC, et al., 
Defendants. 
Case No. CV-2006-2474-PI 
DEFENDANTS INGERSOLL-RAND 
AND WESTINGHOUSE'S JOINDER 
IN DEFENDANTS STERLING 
FLUID SYSTEMS (USA), LLC, 
WARREN PUMPS, INC., AND 
HENRY VOGT MACHINE CO.'S 
MOTON FOR RECOSIDERATION 
COME NOW Defendants CBS Corporation, a Delaware corporations, filda Viacom Inc., 
successor by merger to CBS Corporation, Pennsylvania corporation, f/lda Westinghouse Electric 
/2-g 7 
DEFENDANTS INGERSOLL-RAND AND WESTINGHOUSE'S JOINDER IN DEFENDANTS STERLING 
FLUID SYSTEMS (USA), LLC, WARREN PUMPS, INC., AND HENRY VOGT MACI-IINE CO.'S MOTON 
FOR RECOSIDERATION - PAGE 1 ( r 8663-003109419-003 #233846) 8d 
Corporation ("Westinghouse'" and Ingersoll-Rand Corporation ("Tngersoll-Rand'"), by and 
through their counsel of record, Greener Burke Shoemaker P.A., and hereby join in Defendanl.~ 
Sterling Fluid Systems (USA), LLC, Warren Pumps, Inc., and Henry Vogt Machine Co.'s 
Motion for Reconsideration, filed on February 8,2008, for the reasons stated in their suppolqing 
memoranda. 
DATED this \* day of February, 2008. 
I 
i 
GREENER BURKE SI-IOEMAKER P.&q 
Christopher C. Burke 
Soo Y. Kang 
Attorneys for CBS Corporation, a Delaware 
corporation, f/lda Viacom Inc., successor by merger 
to CBS Gorporation, a Pennsylvania corporation, 
fllda Westinghouse Electric Corporation and 
Ingersoll-Rand Corporation 
DEFENDANTS INGERSOLL-RAND AND WSTINGHOUSE'S JOINDER IN DEFENDANTS STERLING 
FLUID SYSTEMS (USA), LLC, WARREN PUMPS, INC., AND HENRY VOGT MACHINE CO.'S MOTON 
FOR RECOSIDERATION - PAGE 2 (18663-OO3IO9419-003 #233846) 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the day of February, 2008, a true and correct copy of 
the within and foregoing instmment uias served upon: 
Petersen Piarkinson & Arnold, PLLC 
390 N. Capital Avenue 
P.O. Box 1645 Overnight Delivery 
Idaho Falls, ID 83403-1 656 
Attorneys for Plaintiff 
G. Patterson Keabey 
G. Patterson Keahey, P.C. 
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Birmingham, AL 35209 
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P.O. Box D 
Rupert, ID 83350 
Attorney for Rupert Iron Works, Inc. 
Thomas J. Lyons 
Merrill & Merrill 
109 N. Arthur, sth Floor 
P.O. Box 991 
Pocatello, ID 83204-099 1 
C] U.S. Mail 
C] Facsimile (205) 871-0801 
C] Hand Delivery 
C] Overnight Delivery 
Ernail 
C] U.S. Mail 
C] Facsimile (208) 436-4774 
C] Hand Delivery 
[I] Overnight Delivery 
Email 
C] Facsimile (208) 232-2499 
C] Hand Delivery 
C] Overnight Delivery 
Attorney for Advanced Industiial Supply Inc. 
Attorney for Owens-Illinois Inc. 
Jackson Schmidt 
Pepple Johnson Cantu & Schmidt, PLLC 
12 1 8 Third Avenue, Suite 1900 
Seattle, WA 98101-3051 
Attorney for Owens-Illinois Inc. 
W. Marcus Nye 
Racine Olson Nye Budge & Bailey, Chtd. 
201 E. Center 
P.O. Box 1391 
Pocatello, ID 83204-1 39 1 
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Email 
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C] Facsimile (208) 232-61 09 
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Email 
Racine Olson Nye Budge & Bailey, Chtd. 
201 E. Center 
P.O. Box 1391 




141 4 E. Center 
P.O. Box 4758 
Pocatello, ID 83205-4758 
(208) 344-7077 
203 Main Street 
P.O. Box 1009 
Boise, ID 83702 
I 
Attorneys for Garlock Incorporated, Anchor Packing I 
(208) 785-7080 
285 NW Main 
P.O. Box 1047 
Blackfoot, ID 83221 
Attorneys for Steel West Inc. 
L. Charles Johnson I11 
Attorney at Law 
41 9 W. Benton 
P.O. Box 1725 
Pocatello, ID 83204 
C] U.S. Mail 
C] Facsimile (208) 232-9161 
C] Hand Delivery 
C] Overnight Delivery 
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Attorneys for Crown Cork & Seal Company, Inc. 
Howard D. Burnett 
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333 South Main Street 
P.O. Box 100 
Pocatello, ID 83204 
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Attorneys for Defendants FNC Corporation, Henry 
Donald F. Carey andor Carole l. Wesenberg 
Robed D. Williams 
Qume Smi& LLP 
2325 West Broadway, Suite B 
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Agorneys for Defendmts Reliance Electric Company 
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A. Bruce Larson 
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Attorneys for Defendants Paramount Supply Company, 
Zurn Industries, Inc., and Bullough Abatement, Inc. 
Andrew Grade andor M. Mattingly 
Steven V. Rizzo, PC 
Lincoln Place, Suite 350 
1620 SW Taylor Street 
Portland, OR 97205 
1__1 U S .  Mail a Facsimile (208) 232-01 50 a Hand Delivery a Overnight Delivery 
Email 
U.S. Mail 









a U.S. Mail 




Facsimile (503) 229-0630 
Hand Delivery 
Overnight Delivery 
Attorneys for Defendants Paramount Supply Company 
and Zurn Industries, Inc. 
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) Attorneys for Defendant Hill Brothers Chemical I 
Attorneys for Defendants Crane Company and 
Honeywell Corporation 
Company 
Randall L. Schmitz andlor Kelly Cameron 
And/or Randall L. Schmitz 
Perkins Coie LLP 
25 1 East Front Street, Suite 400 
Boise, ID 83702-73 10 
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Henry W. Oliver Building 
535 Smithfield Street Overnight Delivery 
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1 Attorney for Defendant Crane Company I 
Christopher C. Burke 
Soo Y. Kang 
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Ghristophcr C. Burke, ISE3 No. 2098 
Soo Y .  Kang, ISB No. 6752 
GREENER BURKE SHOEMAKER P.A. 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 2 19-2600 
Facsimile: (208) 3 19-260 1 
Email: cburke@greenerlaw,com 
skang@greenerlaur.com. 
Attorneys for CBS Corporation, a Delaware 
corporation, WWa Viacom Inc., successor by merger 
to CBS Corporation, a Pennsylvania corporation, 
f/Ma Westinghouse Electric Corporation and 
Ingersoll-Rand Corporation 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF TI-IE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
MILDRED CASTORENA, Individually and as 
Spouse and Personal Representative of the 
Estate of TED CASTORENA; ALENE 
STOOR, Individually and as Spouse and 
Personal Representative of the Estate of JOHN 
D. STOOR; STEPHANIE BRANCH, 
Individually and as Personal Representative of 
the Estate of ROBERT BRANCH, JR.; 
ROBERT L. HRONEK; MARLENE KISLING, 
Individually and as Personal Representative of 
the Estate of WILLIAM D. FRASURE; 
NORMAN L. DAY, 
Plaintiffs, 
v. 
GENERAL ELECTRIC, et al., 
Defendants. 
Case No. CV-2006-2474-PI 
ORDER GRANTING EXPEDITED 
HEARING ON DEFENDANTS 
INGERSOLL-MND AND 
WESTINGHOUSE'S MOTION FOR 
PERMISSIVE APPEAL PURSUANT 
TO I.A.R. 12(b) 
THE COURT, upon consideration of Defendant CBS Corporation's, a Delaware 
corporations, flWa Viacom Inc., successor by merger to CBS Corporation, Pennsylvania 
ORDER GRANTING EXPEDITED HEARING ON DEFENDANTS INGERSOLL-RAND 
AND WESTINGHOUSE'S MOTION FOR PERMISSIVE APPEAL PURSUANT TO I.A.R. 
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corporation, flWa Westinghouse Electric Corporation ("Westinghouse") and Ingersoll-Rand 
Corporation ("Ingersoll-Rand")(collectively "Moving Defendants") Motion for an Expedited 
Hearing on their Motion for Permissive Appeal, and good cause appearing therefor, 
IT IS HEREBY ORDEIIED, and this does order, that the Moving Defendants' Motion 
for an Expedited Hearing is granted, and a hearing on the Moving Defendants' Motion for 
Permissive Appeal is hereby scheduled to take place and shall be heard by this Court on 
.P February 25, 2008, at 1 :30 p.m., at the Bannock County Courthouse. 
DATED this ay of February, 2008. 
District Judge 
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I H E E R Y  CERTIFY that on the @ day of February, 2008, a true and correct copy of  
the within and foregoing instrument was served upon: 
Jarnes G. Arnold 
Petersen Parkinson & Arnold, PLLC 
390 N. Capital Avenue 
P.O. Box 1645 
Idaho Falls, ID 83403-1656 
Attorneys for Plaintiff 
Alan C. Goodman 
Goodman Law Officc 
71 7 7th Street 
P.O. Box D 
Rupert, ID 83350 
n U.S. Mail 
Facsimile (208) 522-8547 
0 Hand Delivery 
Overnight Delivery 









Facsimile (208) 436-4774 
Hand Delivery 
Overnight Delivery rn Email 
Attorney for Rupert Iron Works, Inc. 
Thomas J. Lyons 
Merrill & Merrill 
109 N. Arthur, 5" Floor 
P.O. Box 991 
Pocatello, ID 83204-0991 
Attorney for Advanced Industrial Supply Inc. 
U.S. Mail 




Attorney for Owens-Illinois Inc. 
Jackson Schmidt 
Pepple Johnson Cantu & Sc1xssidt, PLLC 
12 1 8 Third Avenue, Suite 1900 
Seattle, WA 98 101 -305 1 
Attorney for Owens-Illinois Inc. 
W. Marcus Nye 
Raeine Olson Nye Budge & Bailey, Chtd. 
201 E. Center 
P.O. Box 1391 
Pocatello, ID 83204-1 39 1 
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Jolln A. Bailey, Jr. 
Racine Olson Nye Budge & Bailey, Cl~td. 
201 E. Center 
P.O. Box 1391 
Pocatello, ID 83204- 138 1 
0 Hand Delivery 
Overnight Delivery 
Email 
Attorney for (iould Incorporated and Goulds Pumps 1 
(208) 232-5 18 1 
E 4 14 E. Center 
P.O. Box 4758 Overnight Delivery 
Pocatello, ID 83205-4758 
Attorneys for A, W. Chesterton Company 
Christo~her P. Graham 
Brassey Wetherell Crawford & Garrett, ELP 
203 Main Street 
P.O. Box 1009 
Boise, ID 83702 
Attorneys for Garlock Incorporated, Anchor Packing I 
Company 
Murray J.("JimU) Sorensen 
Blaser Sorensen & I-Xansen 
285 NW Main 
P.O. Box 1047 
Blacltfoot, ID 83221 
U.S. Mail 





0 Facsimile (208) 785-7050 
Hand Delivery 
Overnight Delivery 
Attorneys for Steel West Inc. 
L. Charles Johnson I11 
Attorney at Law 
419 W. Benton 
P.O. Box 1725 
Pocatello, ID 83204 
Attorneys for Eaton Electrical Inc. (f/Wa Cutler- 
Hammer Inc.). 




Attorneys for Crown Cork & Seal Company, Inc. 
Howard D. Burnett 
Hawley Troxell Ennis & Hawley LLP 
333 South Main Street 
P.O. Box 100 
Pocatello, ID 83204 
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Gary T. Dance and/or Lee Radftord 
and/or Benjamin G. Ritchie (208) 232-01 50 
Moffatt, Thomas, Barrett, Rock & Fields Chtd. 
412 West Center 
P.O. Box 817 
Pocatello, 1D 83204 
1 Attorneys for Defendants FMC Corporation, Henry 
Robert D. Williams 
Quane Srnith LLP 
2325 West Broadway, Suite B 
Idaho Falls, ID 83402-29 13 




1 Attorneys for Defendants Reliance Electric Company I 1 
and Rockwell Automation, Inc. 
A. Bruce Larson 
155 S. 2"d 
P.O. Box 6369 
Pocatello, ID 83205-6369 
Attorneys for P & H Cranes, a/Ma Harnishcchfegor 
Corporation, Cleaver-Brooks, a Division of AQUA 
U.S. Mail 




(208) 235-1 182 
P.O. Box 4229 Overnight Delivery 
Pocatello, ID 83205-4229 
ORDER GRANTING EXPEDITED HEARING ON DEFENDANTS INGERSOLL-RAND 
AND WESTINGHOUSE'S MOTION FOR PERMISSIVE APPEAL PURSUANT TO I.A.R. 
1 2(b) - PAGE 5 /d k ~ g  
18663-003109419-003 
Attorneys for Defendants Paramount Supply Company, 
Zurn Industries, Inc., and Bullough Abatement, Inc. 
J. Kevin Murphy and/or Michael F. Skolnick 
Kipp and Christian, P.C. 
10 Exchange Place, 4"' Floor 
SLC, UT 841 1 1 
Attorneys for Defendant Bullough Abatement, Inc. 
U.S. Mail 






Lincoln Place, Suite 350 
1620 S W 'Taylor Street a Overnight Delivery 
Portland, OR 97205 
Overnight Delivery 
(208) 395-8585 
702 West Idaho, Suite 700 
P.O. Box 1271 Overnight Delivery 
1 Attorneys for Defendants NIBCO Inc. & Parker- 1 
Attorneys for Defendants Alaskan Copper Works and 1 i 
~ a n n i f i n  
C. Timothy Hopkins and/or Steven K. Brown 
Hopkins Roden Crockett Hansen & Hoopes 
P.O. Box 51219 
428 Park Avenue 
Idaho Falls, ID 83405-12 19 





Attorney at Law 
16 1 5'" Avenue, Suite 202 
P.O. Box 2838 
Twin Falls, ID 83303 
Attorneys for Defendant Hill Brothers Chemical 
Company 
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Attorneys for Defendant Guard-Line, Inc. 
Michael W. Moore and/or Steven R. Kraft 
Moore & Baskin, LLP 
1001 W. Idaho, Suite 400 
P.O. Box 6756 
Boise, ID 83707 
U.S. Mail 




Andlor Randall L,. S c l ~ m i t ~  
Perkins Coie LLP 
25 1 East Front Street, Suite 400 
Boise, ID 83702-73 10 
I Attorneys for Defendants Crane Company and 
a Facsimile (208) 343-3232 
fl Wand Delivery 
0 Overnight Delivery a Email 
Dan Trocchio 
Kirlcpatrick LocW~art. Nicholson Graham LLP 
Henry W. Oliver Building 
535 Srnithfield Street 






Crane C o m m  
District Clerk 
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Chistopher C. Burke, JSE3 No. 2098 
Soo Y. Kang, JSB No. 6752 
GREENER BURKE SHOEMAKER P.A. 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 3 19-2600 
Facsimile: (208) 3 19-2601 
Email: cburke@greenerlaw.com 
skang@greenerlaw.com 
Attorneys for GBS Corporation, a Delaware 
.qd, corporation, f/Wa Viacom Inc., successor by merger 
i 
.I%* 
to CBS Corporation, a Pennsylvania corporation, 
V f/Wa Westinghouse Electric Corporation and 
Jngersoll-Rand Corporation 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
MILDRED CASTOEENA, Individually and as 
Spouse and Personal Representative of the 
Estate of TED CASTOENA; ALENE 
STOOR, Individually and as Spouse and 
Personal Representative of the Estate of .JOHN 
D. STOOR; STEPHANIE BRANCH, 
Individually and as Personal Representative of 
the Estate of ROBERT BRANCH, JR.; 
ROBERT L. HRONEK; MARLENE KISL'TNG, 
Individually and as Personal Representative of 
the Estate of WILLIAM D. FRASURE; 
NORMAN L. DAY, 
Plaintiffs, 
GENERAL ELECTRIC, et a]., i 
Defendants. 
Case No. CV-2006-2474-PI 
DEFENDANTS INGERSOLL-RAND 
AND WESTINGHOUSE'S REPLY 
IN SUPPORT OF THEIR MOTION 
FOR PERMISSIVE APPEAL 
PURSUANT TO IDAHO 
APPELLATE RULE 12(b) 
e" 4% 
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Defendants CBS Corporation, a Delaivare corporations, f/Ua Viacoln Inc., successor by 
merger to CBS Govoration, Pemsylvania corporation, f/Wa Westinghouse Electric Corporation 
('Westinghouse") and Ingersoll-Rand Corporation ("Ingersoll-Rand")(colleclively "Moving 
Def'endants"'), by and through their counsel of record, Greener Burke Shoemaker, P.A., submit 
this Reply in Support of their Motion for Permissive Appeal Pursuant to Idaho Appellate Rule 
I. INTRODUCTION 
Plaintiffs contend that there is no "substantial difference of opinion" on the controlling 
question of whether the condition precedent rule applies in this case because, in their opinion, the 
Idaho Supreme Court's decision in Chcspman v. Cardiac Pacemakers, Inc., 105 Idaho 785 
(1 983), has resolved the issue in their favor. (See Plaintiffs' Response in Opposition, pg. 2.) 
However, the factual circumstances of the Chapman decision are inapplicable to the issue 
before this Court on the Moving Defendants' Motion for Permissive Appeal. Furthermore, the 
decision of the Federal District Court in Adams v. ArrnsIrong F'tbrld Industries, k c . ,  596 F.Supp. 
1407 (1984), supports a finding that a "substantial difference of opinion" on a controlling 
question of law exists in this case. 
11. ARGUMENT 
The central issue presented by the Moving Defendants' Summary Judgment Motion 
hinges upon whether the coiidition precedent rule bars the Wronghl Death Plaintiffs' claims 
because the decedents, at the date of death, would have been barred by the statute of limitations 
("Central Issue"). 
/&& yc 
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The Plaintiffs contend that there is no question of law as to which "there are substantial 
grounds for differences of opinion." (See Plaintiffs' Response in Opposition, pg. 2.) Rather, the 
Plaintiffs assert that the Idaho Supreme Court resolved the Central Issue in Chapnzan when it 
held: 
The "occurrence, act or omission" wwbh I.C. 5 5-219 defines as the accrual of a 
cause of action refers to the death of the person, caused by the wrongful acts of 
another, and the running of the statute of limitations on the wrongful death cause 
of action begins from the date of death. 
(See Plaintiffs'Response in Opposition, pg. 2, citing Chapman, 105 Idaho at 787) (emphasis 
added). Plaintiffs continued reliance on this case is misplaced. The Chapvzan case did not 
consider the applicability of the condition precedent rule, but, rather, dealt with the issue of when 
a wrongful death claim accrues. 
In Chapman, heirs of the deceased brought an action alleging death resulted from the 
placement of a defective cardiac pacemaker in the deceased one month prior to death. Chapman, 
105 Idaho at 786,673 P.2d at 386. The only issue before the Cl~apman Court was, "whether, it1 a 
wronghl death action, the statute of limitations begins to run from the date of death or &om the 
date of the injury from which death resulted." Id. The Chapman Court did not directly address 
the condition precedent rule issue and did not apply it under the facts of the case because 
decedent was not time barred from asserting his claims at the date of his death. The only ruling 
the Chapman Court made was that a cause of action for wronghl death accrues on the death of 
the injured party. Chapman, 105 Idaho at 786-87, 673 P.2d at 386-87 (emphasis added). 
There is a clear distinction between an accrual of a wronghl death cause of action for 
statute of limitations purposes and the application of the condition precedent rule to a wrongful 
/A@$ 
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death claim.'  hat an heir's wrongful death claim accrues at the time of the decedent's death has 
not been contested. The issue in this case, in contrast to Chapman, is whether those claims 
remain viable in light of the fact that the decedent would have been barred from bringing those 
same claims at the time of his death. 
This distinction was recognized, a year after the Chntrmarz decision, by the United 
Stated District Court for District of Idaho in Adums v. Armstrong World Industries, Inc., 596 
F.Supp. 1407 (1984). Recognizing the Idaho Supreme Court's decision in Chupuncm, the Adarns 
Court nevertheless held that the condition precedent rule barred the heirs' claims: 
In Chapman, the deceased died within one month of the date of his injury and 
thus had a valid cause of action at the date of his death, at least valid in regards to 
the statute of limitations. In contrast, in the present case, the deceased died over 
five years after his last exposure to asbestos and thus, at the time of his death, his 
cause of action was time-barred. 
* * * 
In both Chapman and in the present case, the plaintiffs filed suit within the 
required two years from the deceased's death. In the present case, unlike 
Chapman, however, the deceased was barred by the state of limitations at the time 
of his death. 
Adarns, 596 F.Supp. at 1414-1 5 .  Thus, in both cases the wrongful death claims were filed in a 
timely manner (accsual rule). However, in Adams, the claims were barred because the deceased 
was barred by the statute of limitations at the time of his death (condition precedent rule). 
'With regard to wronghl death cases, there are two timing issues. First, did the wrongful 
death plaintiff bring suit within the prescribed time for a wrongful death action? This first issue 
deals with the "accrual" of the wrongful death action. Second, was the deceased, at the time of 
death, entitled to recover from defendants, or was he barred by the personal injury statute of 
limitations? The second issue deals with the "condition precedent rule." See Adams, 596 F.Supp. 
at 1412. 
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Likewise, in this case, the issue is whether the heirs may maintain a wrongful death 
action where the deceased, at the date of death, was barred by the statute of limitations. This 
issue relates to the condition precedent rule and was never addressed by the Ctzupman Court; 
thus its holding does not provide a definitive answer to our Central Issue. The Au'ams Court, on 
the other hand, directly addressed the Central Issue and held that, if the Idaho Courts were faced 
with this issue, it would apply the condition precedent rule to the statute of limitations situation. 
A~UT'PZS,  596 F.Supp. at 1414. Since there was no dispute in this case that decedents' claims were 
barred by Idaho Code tj 5-219(4), if Idaho law recognizes the condition precedent rule, and the 
personal injury statute of limitations as a bar under that rule, then the Wronghl Death Plaintiffs' 
claims should be dismissed with prejudice as a matter of law. 
This Court chose not to follow the Adawls Court's decision and held that no condition 
precedent rule bars the Wrongful Death Plaintiffs' claims. This Court's opinion, on a controlling 
issue of law, is thus substantially different from that of the Adam Court, on whose decision the 
Moving Defendants rely. 
While the Idaho Supreme Court has had occasioii to address the applicability of the 
condition precedent rule in relation to the Wrongful Death Statute, the specific issue of "whether 
the heirs may maintain a wronghl death action if the deceased, at the date of his death, would 
have been barred by the statute of limitations" has not been addressed. Accordingly, the issue 
presented by this permissive appeal would be one of first impression and one that presents a 
controlling question of law as to which there are substantial grounds for differences of opinion. 
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111. CONCLUSION 
For the reasons stated, the Moving Defendants respectklly request that this Court: grant 
its Motion For Permissive Appeal Pursuant To 1.h.R. 12(b). 
DATED this day of Febmary, 2008. 
GREENER BURKE SHOEMAKER P.A. 
Christopher C. Burke 
Soo Y. Kang 
Attorneys for CBS Corporation, a Delaware 
corporation, f/Wa Viacom Inc., successor by merger 
to CBS Corporation, a Pennsylvania corporation, 
filla Westinghouse Electric Corporation and 
Ingersoll-Rand Corporation 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the \ qb day of February, 2008, a true and correct copy of 
the within and foregoing instrument was sewed upon: 
James G. Arnold 
Petersen Pakinson cti Arnold, PLLC 
390 N. Capital Avenue 
P.O. Box 1645 
Idaho Falls, ID 83403-1656 
17 U.S. Mail 
Facsimile (208) 522-8547 




One Independence Plaza, Suite 612 
Birmingham, AL 3 5209 
(208) 436-4774 
71 7 7th Street 
P.O. Box D Overnight Delivery 
Rupert, ID 83350 
Merrill & Menill 
109 N. Arthur, 5th Floor 
Overnight Delivery 
Pocatello, ID 83204-0991 
1 Attorney for Advanced Industrial Supply Inc. 
Attorney for Owens-Illinois Inc. 
Jackson Schmidt 
Pepple Johnson Cantu & Schmidt, PLLC 
12 18 Third Avenue, Suite 1900 
Seattle, WA 98 101 -3 05 1 
Attorney for Owens-Illinois Inc. 
W. Marcus Nye 
Racine Olson Nye Budge & Bailey, Chtd. 
201 E. Center 
P.O. Box 1391 
Pocatello, ID 83204-1391 
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17 U.S. Mail 
17 Facsimile (206) 625-1627 
17 Hand Delivery 
Overnight Delivery 
[XI Email 
17 U.S. Mail 
17 Facsimile (208) 232-6109 
17 Hand Delivery 
17 Overniglit Delivery 
[XI Email 
(208) 232-6 109 
P.O. Box 1391 Overnight Delivery 
Pocatello, ID 83204- 1 3 8 1 
Attorney for Gould Incorporated and Goulds Pumps 1 
(208) 232-5 18 1 
14 14 E. Center 
P.O. Box 4758 
Pocatello, ID 83205-4'758 
Attorneys for A. W. Chesterton Company 
Christopher P. Graham 
Brassey Wetherell Crawford & Garrett, LLP 
203 Main Street 
P.O. Box 1009 
Boise, ID 83702 
U.S. Mail 




Attorneys for Garlock Incorporated, Anchor Packing I 
(208) 785-7080 
285 NW Main 
P.O. Box 1047 Overnight Delivery 
Blackfoot, ID 83221 
Attorneys for Steel West Inc. 
L. Charles Johnson I11 
Attorney at Law 
41 9 W. Benton 
P.O. Box 1725 
Pocatello, ID 83204 
U.S. Mail 




Attorneys for Eaton Electrical Inc. (f/Ma Cutler- 
Hammer Inc.). 
Attorneys for Crown Cork & Seal Company, Inc. 
Howard D. Burnett 
Hawley Troxell Ennis & Hawley LLP 
333 South Main Street 
P.O. Box 100 
Pocatello, ID 83204 
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U.S. Mail 





Gary T. Dance and/or Lee Radford 
and/or Benjamin G. Ritchie 
Moffatt, Thomas, Barrett, Rock & Fields Chtd. 
4 12 West Center 
P.O. Box 817 
Pocatello, ID 83204 
West Broadway, Suite B 
daho Falls, ID 83402-2913 
- 
U.S. Mail 









P.O. Box 6369 
Pocatello, ID 83205-6369 
Attorneys for P & H Cranes, a/Ma I-Iarnishcchfegor 
Corporation, Cleaver-Brooks, a Division of AQUA 
Cooper & Larsen, Chartered (208) 235-1 182 
15 1 North 3rd Avenue, Suite 2 10 
P.O. Box 4229 Overnight Delivery 
Pocatello, ID 83205-4229 
Attorneys for Defendants Paramount Supply Company 
and Zurn Industries, Inc. 
Attorneys for Defendants Paramount Supply Company, 
Zurn Industries, Inc., and Bullough Abatement, Inc. 
Andrew Grade and/or M. Mattingly 
Steven V. Rizzo, PC 
Lincoln Place, Suite 350 
1620 SW Taylor Street 
Portland, OR 97205 
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Donald J. Farley, Dana Herberholz, Kevin Scanlan 
Hall, Farley, Oberrecht & Blanton, P.A. 
702 West Idaho, Suite 700 
P.O. Box 1271 
Boise, ID 83701 
U.S. Mail 




Attorneys for Defendants NIBCO Inc. & Parker- I 
P.O. Box 51219 
428 Park Avenue 
Idaho Falls, ID 83405-1 219 
P.O. Box 2838 Overnight Delivery 
Twin Falls, ID 83303 
re & Baskin, LLP (208) 336-703 f 
1001 W. Idaho, Suite 400 
P.O. Box 6756 
Boise, ID 83707 
/ Attorneys for Defendant Hill Brothers Chemical I 1 
Company 
Randall L. Schmitz and/or Kelly Cameron 
And/or Randall L. Schmitz 
Perkins Coie LLP 
251 East Front Street, Suite 400 
Boise, ID 83702-73 10 
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Attorneys for Defendants Crane Company and I I 
Honeywell Corporation 
Dan Troccbio 
Kirkpatrick Lockchart Nicholson Graham LLP 
Henry W. Oliver Building 
5 35 Smithfield Street 






Christopher C. Burke 
Soo V. Kang 
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Gary T. Dance, ISB No. 15 13 
Lee Radford, ISB No. 5 7  19 
Benjamin C. Ritchie, ISB No. 72 10 
MOFFATT, TIIOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
4 12 West Center 
Post Office Box 8 17 
Pocatello, Idaho 83204 
Telephone (208) 233-2001 





Attorneys for Defendant, Sterling Fluid Systems (USA), LLC 
[Improperly Sued as Sterling Fluid 
Systems (Peerless Pumps)] 
IN THE DISTRICT COURT O F  THE SIXTH JUDICIAL DISTRICT 
O F  THE STATE O F  IDAHO, IN AND FOR THE COUNTY OF BANNOCIC 
MILDRED CASTORENA, individually and as 
spouse and personal representatlve of the Estate of 
Ted Castorena; ALENE STOOR, lndivldually and 
as spouse and personal representahve of the Estate 
of John D. Stoor; STEPHANIE BRANCH, 
individually and as spouse and personal 
representatlve of the Estate of Robert Branch, Jr.; 
ROBERT L. HRONEK; MARLENE KISLING, 
individually and as spouse and personal 
representative of the Estate of Wllliam D. Frasure; 
and NORMAN L. DAY, 
Plaintiffs, 
VS. 
Case No. CV-2006-2474-PI 
DEFENDANT STERLING FLUID 
SYSTEMS (USA) LLC'S REPLY IN 
SUPPORT OF MOTION FOR 
RECONSIDERATION 
GENERAL ELECTRIC; A M E W E N T  SALES, 
INC.; ALASKAN COPPER WORKS; 
A M E W E N T  SALES, INC.; ANCHOR 
PACKING COMPANY; A.W. CHESTERTON 
COMPANY; BABITT STEAM SPECIALTY CO.; 
BECHTEL aikia: SEQUOIA VENTURES; 
BECHTEL CONSTRUCTION COMPANY, INC.; 
BULLOUGH ABATEMENT, INC.; BELL & 
DEFENDANT STERLING FLUID SYSTEMS (USA) LLC'S 
REPLY IN SUPPORT OF MOTION 
FOR RECONSIDERATION-1 
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GOSSETT; CERTAINTEED COWOMTION; 
CLEAVER-BROOKS, a drvis~on of AQUA 
CHEM, INC.; COOPER CROUSE-HmS; 
COOPER INDUS'TRIES CRANE CO.; CROWN 
C O N  & SEAL COMPANY, INC,; CUTLER 
HAMMER, INC.; EBONY CONSTRUCTION 
GO., n?j.C.; EMERSON ELECTRIC CO.; 
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Plaintiffs miss the point entirely, The Court i~iterpreted the wrongful death stat~lte 
to not include a "condition precedent" of a valid cause of action at the time of death, because the 
Court found that there is no "condition precedent" language in Idaho's wrongful death statute. 
This was error, because the Idaho Supreme Court has expressly directed that the wrongful death 
statute be read to include the '"condition precedent" language. 
Plaintiffs' response continues to mischaracteize the issue. Plaintiff;,; argue that 
,"i 
!r' the statute of limitations on a wrongful death claim accrues at the date of the decedent's death. 
\$ 
While that is true, it does not respond to the "condition precedent" rule. The "condition 
precedent" rule is a separate condition required of wrongful death claims, that the decedent had a 
valid cause of action against the defendant as of the date of death. Even the chief cases cited by 
plaintiffs explain this distinction plaintiffs try to gloss over. 
Plaintiffs' response does nothing to avoid the fact that the Court's decision failed 
to recognize the Idaho Supreme Court's direction that the "condition precedent" language must 
be implied with the same force and effect as if it were expressly contained in the tnongful death 
act. The Court should incorporate this direction into its decision, and grant summary judgment 
as requested by defendants. 
ARGUMENT 
1. PLAINTIFFS HAVE NO ADEQUATE RESPONSE TO THE CONDITION 
PRECEDENT LANGUAGE FOUND IN THE STATUTE 
The Court's decision recited that "Idaho Code (ij 5-3 11 does not contain" the 
condition precedent language. As explained in Sterling's opening brief, the Court should 
reconsider its opinion because the Idaho Supreme Court has expressly and repeatedly directed 
over the course of the past century that the wrongful death statute be interpreted as if it had 
expressly contained the provision "Whenever the wrongful act would have entitled the person 
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injured to maintain an action if death had not ensued." Helgeson v. Powell, 54 Idaho 667, 678, 
34 P.2d 957,961 (1934).' hstead of responding to the central point, which is that the Court 
overlooked this Supreme Court direction, the p1aintiffs"rief confuses the relevant issue and 
mis~indcrstaiids the cases cited. 
A. PlaintiffsTitations to Cases from Other States Fail. 
1. Defendants' Position is the Majority View. 
Plaintiffs make the unsupported assertion that "the majority of courts whose 
wrongful death statutes are based on Lord Campbell's Act" do not apply the condition precedent 
rule to a statute of limitations bar. Plaintffi ' Response to Defendant Sterling Fluid Systerns 
(USA) LLC's Motionfor Reconsicieration ("Plaintiffs' Response") p. 4. Plaintiffs cite to no 
authority to support this assertion. Plaintiffs are wrong on this point. In Adams, the District of 
Idaho reviewed the relevant cases, and determined that the majority rule is to apply the condition 
precedent rule in the statute of limitations context. Adums v. Armstroag World Indzistries, Inc., 
' Helgeson v. Powell, 54 Idaho 667, 678, 34 P.2d 957, 961 (1934) ("Thus it will be seen 
that by the construction this court has placed on said statute, it has the same force and effect, by 
implication, as if it expressly contained the provision, "Whenever the wrongful act would have 
entitled the person injured to maintain an action if death had not ensued."); Northern PacEfZc 
Railway Co. v. Adarns, 192 U.S. 440, 450 (1904)("[T]hey can recover only in case he could have 
recovered damages had he not been killed, but only injured.") Sprouse v. Mugee, 46 Idaho 622, 
269 P. 993 (1 928) ("While this limitation or condition upon the maintenance of the action is not 
included in the Idaho act, . . . no case has been found in which it has not been implied.") Clark v. 
Foster, 87 Idaho 134, 391 P.2d 853 (1964) ("[Flor sixty years this jurisdiction and others have 
uniformly held that the statute should be interpreted as if it contained the [condition precedent 
language] ."); Bevan v. Vassar Farms, Inc., 1 17 Idaho 1038,793 P.2d 7 1 1 (1 990)("it necessarily 
follows based on the well established law in this jurisdiction that if a defendant is not liable for 
injuries to the decedent had death not ensued, then there is no basis for recovery by the 
decedent's heirs."); Nboten v. City ofBuvley, 70 Idaho 369, 219 P.2d 651 (1950); Shirts v. 
Shultz, 76 Idaho 463,285 P.2d 479 (1955); Anderson v. Gailey, 97 Idaho 813, 555 P.2d 144 
(1976); Tuvpen v. Granieri, 133 Idaho 244, 985 P.2d 669 (1999); Woodburrz v. Matzco Products, 
137 Idaho 502,50 P.3d 997 (2002). 
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596 F.Supp. 1407, 1414, Appendix (I3. Idalno 1984). This analysis was also done earlier, with 
the same conclusion: 
While the authority suppoding defendant" first arpment is not 
without conflict, the major;@ view, as stated in 25 C.J.S. Death 5 
56, is that: "Where the action for death is under a survival statute 
or is dependent on the existence of a cause of action in favor of 
decedent at the time o f  his death, the action is bmed  if at the time 
of the death the applicable statute had run against decedent's right 
of action.. ." 
Hicks v. Missouri lfactfic Railroad Co., 181 F. Supp. 648, 653 (W.D. Ark. 1960) (emphasis 
added). 
2. Plaintiffs' Cases Support Defendants' Argument. 
a. Johnston v. United States 
The principal case cited by plaintiffs is Johnston v. UPzited States, 85 F.3d 217 
(5th Cir. 1996). This case does not deal with the condition precedent rule, because the decedent 
could have sued as of the time of his death. Instead, it deals with the time of accrual of a 
wrongful death action. In that case, the decedent had bypass surgery on June 4, 1990, at a Army 
Medical Center in Texas and his phrenic nerve had been damaged in the surgery. He died on 
July 18, 1990, just over a month after the surgery. Thus, as of the time of his death, the decedent 
could have brought the cause of action, and the case does not apply to the issue here. 
In fact, the Fifth Circuit acknowledged that Texas applies the coiidition precedent 
rule to bar expired claims, and took pains to distinguish the fact pattern in Jolznstolz from the 
expired action facts such as those in the present case: 
A wrongful death action in Texas is a derivative suit because the 
Texas Wrongful Death Statute allows a cause of action "only if the 
individual injured would have been entitled to bring an action for 
the injury if he had lived." Id. 5 71.003(a). As such, the right to 
maiiztaiiz a wroizgful death action is efztirely derivative of the 
decedefzt's right to have sued for his own injuries immediately 
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prior to lzis deatli. Russell v. I~zzgersoll-Rand &lo., 841 S.W.2d 343, 
347 (Tex, 1992). 
Clearly, the Johnstons' wrongful death claim was not premature, 
Applying Texas law, they have a wrongful death claim because 
that the Johnstons could later assert under the Texas Wrongful 
Death Statute and the FTCA ... At the time of his death, Richard 
Johnston had a cause of action, Consequently, under the Texas 
Wrongful Death Statute, Gloria and David Johnston have & 
statutow state law claiiiz tlzat Richard Johizston had at tlze time of: 
his deafla, 
Tlze Texas Silpreiize Court has held that us a matter of 
substaiztive state law, there is no wroizgful death actioiz to accrue 
if tlze decedert t 's z~izderlying clfiitn expires, for wlt atever reason, 
prior to Itis deatlz. See Russell, 841 S.W.2d at 348. That situatioiz 
is rtot present here. Richard Johnston was injured on June 19, 
1990. His allegedly negligent treatment ended, at the latest on July 
1 I ,  1990. He died one week later on July 18, 1990. Immediately 
prior to his death, Richard Johnston had a viable claim. 
Johnston, 85 F.3d at 222-223, n.7 (emphasis added). The Court recognized that the Texas 
wrongful death statute contained the condition precedent language. It recognized that the statute 
of limitations was a substantive law issue. It analyzed that if the claim had been brought under 
the Texas wrongful death statute, the condition precedent doctrine would not have applied 
because the decedent had a cause of action for medical malpractice at the time of his death. The 
facts in the Johnston case are much like the Chapman case, where the decedent died only a few 
weeks after his cause of action for personal injuries accrued. In both the Clzupn~an case and the 
Joh~zston case, the heirs had valid causes of action for wrongful death because 1) the decedent 
could have brought a cause of action at the time of his death, and 2) the heirs brought the cause 
of action within the statute of limitation for the a wrongful death action. That is not the case 
here. 
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The plaintiffs then refer to the Johnston case's citation to the Mississippi case of 
Glentr;i: v. I;Yallace, 606 So.2d 11 17 (Miss, 19921, and argue that "[c]learly Mississippi is 
respected by federal courts and other jurisdictions for holding as it did in accord with such a 
cornpelling justification." Plaintiffs' Response p. 5. Mississippi may be respected, but the 
Ci* 
Gentry case cited by plaintiffs has been overturned by the Mississippi Supreme Court, which 
")? ':" 
now follows the proposition advocated by defendants here. In Jenkins v. Pensacoln Healtlz 
Trust, Inc. 933 So.2d 923, 926 (Miss. 20061, the Supreme Court, of Mississippi overturned 
Gentry, and made it clear that the condition precedent rule barred claims that had expired under 
the statute of limitations: 
Recognizing that, in Thiroz~x, we should have specifically 
ovemled Gentry, we do so now, and hold that the statute of 
limitations on bringing a wrongful death claim is subject to, and 
limited by, the statute of limitations associated with the claims of 
specific wrongful acts which allegedly led to the wrongful death. 
See also May v. Pulmosnn Safety, 948 So.2d 483 (Miss. Ct App. 2007). 
Plaintiffs go on to cite to a number of decisions that hold that a cause of action for 
wrongful death does not accrue until the death of the decedent. As defendants have stated 
numerous times, the defendants do not dispute that under Chapman, a cause of action for 
wrongful death does not accrue until death. These cases do not address the present issue. As set 
forth more fully below, for heirs to have a wrongful death claim, the condition precedent rule 
must be satisfied, and the heirs must bring the action within two years of the decedent's death. 
These are separate requirements, both of which must be met. 
b. Iida v. Allied Signal 
Plaintiffs also cite to Iida v. Allied Signal, 854 F. Supp. 702 (D. Haw. 1994) to try 
to rebut the condition precedent rule bas against expired claims. Plaintiffs' Response p. 7. 
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Again, this case does not address the condition precedent rule, because the injured person had a 
valid claim at the time of death. In lida, plaintiff was diagnosed with an asbestos related disease 
and later died. The Court found that the cause of action for personal injuries accrued on 
September 19, 1990. lido, 854 F. Supp. at 707. The date of death was January 7, 1991. Id. at 
f *I 
%J 
j i 704. The lawsuit was filed on September 28, 1992. The decedent had a valid cause of action at 
the time of his death. 
The lida case supports the rule that a wrongful death plaintiff must show that the 
decedent had a valid cause of action at the time of his death. In lida, the court recognized that 
Hawaii applied the condition precedent doctrine: 
The foregoing authorities demonstrate that a spouse's wrongful 
death action is derivative of the decedent's injury and dependent 
for its viability upon the nature of the harm suffered by the 
decedent. If the harm suffered by the decedent was not 
actioizable, because tlze tortfeasor was intmurze from suit, or 
because the tortj'ieasor owed no duty to the decedent, tlzerz tlze 
wrongful death action for damages derived from that harm must 
necessarily fail. 
However, the wrongful death action is a separate and independent 
action in the sense that it seeks different, if derivative damages, 
accrues at the time of death rather than the time of injury, and is 
subject to a different statute of limitations. Assurnirzg that the 
underlving injurv or harm was actionable at the time it was 
sustained by the decedent, the derivative wrongfiul death action is 
entitled to go forward subject to the separate procedures arad 
defenses specifically denominated in the wroizgful deutlz statute. 
lida, 854 F. Supp. at 712 (emphasis added). lida again suppor-ts defendants argument that 
plaintiffs must prove both: (a) that the injured person had a valid cause of action as of the time of 
death, and (b) that the wrongful death claim was brought within the statute of limitations period 
after the death. 
C. Reichelt v. Johns Mansville Corp. 
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The court in Iida and the plaintiffs3n their response quote from the case Reichelr 
11. Jolrns-hfansvilke CUT., 733 P.2d 530 (Wash. 1987). That case ins~olved a clnin~ flor loss of 
col~sortium. In that case, the court found that even though an individual's cause of action for 
c w  
asbestos exposure was barred by the statute of limitations, a claim for loss of consortiuln may 
c> 
B -  
13 
\> % 
have accrued later as it was a separate cause of action. Plaintiffs cite to the Izd~z and Reichelt 
cases for the proposition that the condition precedent rule does not apply to procedural bars. 
Those cases do not support their argument. In fact, in the Iida case, the court wrote that the 
statutes of limitation are part of "the susubsdantive law of the forum state.'Vida, 854 F. Supp, at 
705 (emphasis added). 
Finally, with respect to the plaintiffs' citation of the Reichelt case, plaintiffs 
appear to be arguing that a wrongful death action is similar to a loss of consortiunl claim. This 
argument does not help their cause, because under Idaho law "[a] loss of consortium claim is 
necessarily dependent upon the injured spouse's success or failure in the underlying claim 
agaiiist the third party." Zateha v. Rosholt, Robertson & Tucker, CHTD, 13 1 Idaho 254, 256, 
953 P.2d 1363, 1365 (1998). In a hypothetical case, if the injured spouse's claim for personal 
injuries is barred by the statute of limitations, because of the derivative nature of the loss of 
consortium claim, the non-injured spouse's claim for loss of consortium would certainly be 
barred. 
B. Plaintiffs' Fail to Adequately Distinguish the Long Line of Idaho Cases 
Directing the Condition Precedent Rule. 
Plaintiffs attempt to distinguish this century long line of Idaho cases by arguing 
that the prior Idaho cases have applied the "condition precedent" rule "when there is no tortious 
conduct, but not barring claims where the only defense to a wrongful death cause of action is a 
procedural bar, such as the statute of limitations." Plaintiffs' Response pp. 3-4. Plaintiffs appear 
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to be arguing that the Court should apply the condition precedent rule when there was no tortious 
conduct, but not in situations where procedusal laws are at issue (i.e. statutes of limitation). 
Plaintiffs fail to support this argument with any Idaho or other relevant case law. 
Plaintiffs' distinction fails. The first Idaho case that established the "condition 
" precedent" rule violates the distinction plaintiffs attempt to establish. In Northern PuczJic 
\u 
Railwnj> Co. v. Adums, 192 U.S. 440 (19041, the United States Supreme Court found that Idaho's 
statute contained a condition precedent rule, by ruling that there cannot be "two different 
measures of obligation," one for the decedent and another for the heirs of the decedent. In that 
case, a passenger on a railroad car was given a free ticket in exchange for a waiver of any 
liability for any wrongful act on the part of the railroad company or its employees. The 
passcnger was moving from car to car and somehow fell out of the train and was killed near 
Hope, Idaho. His heirs brought a wrongful death action against the railroad company in federal 
district court. The United States Supreme Court found that the railroad company owed no duty 
to the passcnger because of the passenger's waiver of liability for the free passage. The Court 
held that because the passenger could not have successSully sued the railroad, the heirs had no 
cause of action under Idaho's wrongful death statute. Northern PaczJic, 192 U.S. at 440-441. 
The United States Supreme Court ruled that "[ilf there be no omission of duty to 
the decedent, his heirs have no claim." Northern Paczfic, 192 U.S. at 449. In other words, the 
United States Supreme Coust held that the claim of the wrongful death claimants could not be 
- 
larger or more extensive than the claim of the decedent: 
They [the heirs] claim under him [the decedent], and tlzev can 
recover onlv in case he could have recovered danzages had he izot 
beerz killed, but olzlv injured. Tize cornpuny is not under two 
different measures of obligation - one to the passenger and 
anotlzer to izis izeirs. If it discharges its full obligation to the 
passenger, his heirs have no right to compel it to pay damages. 
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hrorthern Pdlcz$c Rail'%vay Co., 192 U.S. at 450 (emphasis added). 
Even though the railway may have been negligent in relation to the death of the 
passenger, the waiver acted as a procedural bar to the suit against the railway. The Court foui-ld 
that the condition precedelzt rule barred the claim, even though the railroad's actions may well 
f * "7 have been tortious and wrongful. In other words, the passenger had decided not to pursue the 
1, 
\v 
railway for any negligence, and that decision barred the claim. In the same way here, the 
allegedly injured decedents decided not to pursue their clainis within the required period, and 
that decision bars their claini. 
The plaintiffs' attempted distinction fails in other Idaho cases as well. Sprouse v. 
it-fagee, 46 Idaho 622,269 P. 993 (19281, was a medical malpractice action brought by a father 
on behalf of his minor children. The children's claim against the doctor was limited by the 
conduct of the father, even though the doctor's conduct may well have been tortious in relation 
to the children. In Bevan v. Ycrsser Farms, Inc., 1 17 Idaho 1038, 793 P.2d 71 1 (19901, the claim 
of the decedent's heirs was barred because the decedent was found 50% negligent, and the 
defendant 50% negligent. Clearly, there was tortious conduct by the defendant, but the condition 
precedent rule nevertheless barred the claim. 
C. Plaintiffs' Labels of "Derivative" or "Separate" Do Not Support Their 
Position. 
Plaintiffs dwell on the labels "derivative" or "separate." Applying labels does 
nothing to advance the interpretation of the statute or to follow the Idaho Supreme Court. The 
statute requires that "the wrongful act would have entitled the person injured to maintain an 
action if death had not ensued." Helgeson, 54 Idaho at 678, 34 P.2d at 961. Labeling the 
wrongful death claim as "derivative" or "separate" does not change the fact that "the person 
injured" would not have been able to maintain this action if death had not ensued. Even if the 
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action is labeled "separate," this statutory and case law requirement requires that the "person 
injured" have a valid cause of action. 
Moreover, even if these labels were analytically helpful, the Idaho Supreme Court 
has held that a wrongful death claim is "derivative" in nature. In 2002, the Idaho Supreme Court 
i 
m S /  
ap stated: 
\ I  
The Woodbums argue that the policy behind the enactment of the 
wrongful death statute was to allow an heir to recover for his or her 
own damages suffered by the death of a relative, and that these 
damages are separate from the injuries suffered by the decedent. 
They argue that the damages claimed are derivative only in the 
sense they would not have arisen but for the death of the decedent. 
While this contention is true, it is only a partial statement of the 
law. Tlze derivative Itatitre of a wroiznfrcl deatlz claiin bars 
recovery by the plaintiff if the negligence of the decedent is as 
great as or greater than that of the defendant. 
Woodburn v. Marzco Products, 137 Idaho 502,506,50 P.3d 997, 1001 (2002) (emphasis added). 
The court in Iida stated "[a] derivative action is generally one that owes its 
existence to a preceding cause of action, and is.. .no more than a separate right to enforce the 
preceding claim." Iida, 854 F. Supp. at 71 1. It is true that, in the 1983 Chaprnan case, the Idaho 
Supreme Court held "[tJhe cause of action which accrues to an injured person during his lifetime 
is altogether separate from the cause of action accruing to the person's heirs should he die fiom 
that injury." Chapman v. Cardiac Pacemakers, Inc., 105 Idaho 785, 787, 673 P.2d 385, 387 
(1983). Therefore, the best that can be said is that a cause of action for wrongful death under 
Idaho law has both derivative and separate attributes. 
This is consistent with defendants' arguments regarding the condition precedent 
rule. The wrongful death plaintiff must show both that the injured person had a valid claim at 
the time of death, and that the wrongful death plaintiff brought the wrongful death claim within 
two years from the date of death. Judge Callister explained this in Adams: 
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According to this argument, two hurdles must be crossed for a 
wrongful death plaintiff to be able to sue: 
1. The deceased must have been, at the time of his death, witbin 
the statute of limitations as to his pmicufar cause of action; 
2. The wrongful death plainti-FErnust bring suit within the 
prescribed time for a wrongful death action. 
1 Adams, 596 F.Supp. at 1412. The first hurdle relates to the derivative nature of the wrongful 
IC 
death action. Because a wrongful death action is derivative in nature, it owes its existence to a 
preceding causc of action. If the preceding claim no longer exists, then the wrongful death heirs 
have no right to assert their separate causc of action. With respect to the second hurdle, if there 
was a valid preceding cause of action, then the heirs have an additional two years from the date 
of death to file their separate cause of action for different damages under the Idaho's wrongful 
death statute. Because Idaho courts have read into Idaho's wrongful death statute the condition 
precedent rule, a wrongful death plaintiff must jump both hurdles to have a cause of action for 
wrongful death. 
D. Plaintiffs Cannot Succeed By Blurring the Clear Distinction Between 
Chapman and the Present Case. 
Plaintiffs' argument is mostly based on attempting to blur the distinction between 
the condition precedent rule and the accrual of a wrongful death cause of action. Defendants are 
not arguing that a wrongful death action accrues before the date of death, Defendants are 
arguing, just as Judge Callister held, that there are two hurdles that a wrongful death plaintiff 
must jump in order to have a valid cause of action: (1) the decedent must have had a valid cause 
of action at the time of death (derivative nature of the claim), (2) the heirs must file suit within 
two years of the death (the separate nature of the claim). The decisions cited by the plaintiffs are 
irrelevant as they do not involve the condition precedent rule (each involves a two year statute of 
limitations for personal injuries and wrongful death): 
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July 1, 2003 July 11, 2005 June 2, 2006 
ACCRUAL AND 
August 24, 2000 February 17, 2006 June 2, 2006 
It is not difficult to see the differences between the three decedents in this case, and the three 
I ,o 
decedents in Chapman, Johnston, and Iida. In the latter three, the decedents each had a cause of 




addition, the heirs each filed the wrongful death action within two years of the death. Each of 
these plaintiffs fulfilled both hurdles to a wrongful death action. However, with respect to Stoor, 
September 19, 1979 
June 4, 1990 
September 19, 1990 
Branch, and Frasure, they did not have a cause of action at the times of their deaths. Sterling 






Frasure would have accrued to them at the time of death. However, because there was no cause 
of action at the times of the deaths of Stoor, Branch, and Frasure, nothing could accrue. 
October 2, 1979 
July 18, 1990 
January 7, 199 1 
The defendants in the Chapman, Johnston, and Iida each argued that the wrongful 
September 29, 1981 
July 17, 1992 
September 28, 1992 
death action should have accrued at the time of injury. There are some jurisdictions who have 
adopted this view. See M.C. Dransfield, Time From m i c h  Statute of Limitations Beings to Run 
Against Cause of Action for Wrongj'iul Death, 97 A.L.R. 2~ 115 1 (1964). However, this is not the 
argument defendants have advanced here. Defendants are not arguing, and never have argued, 
that a wrongful death action should accrue on the date of injury. Defendants are arguing that to 
have a valid wrongful death cause of action, the decedent must have had a valid cause of action 
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at the time of his death. The plaintiffs in Chapman, Johnston, and Iida did not make this 
argument because each of the decedents had a cause of action at the time of death. Those cases 
are not relevant to this issue. 
Chapman was strictly a case about the time of the accrual of the wrongful death 
Lt 
@> action, it only deals with the second hurdle. Chapman did recognize the condition precedent 
rule, however, the defendant in that case was arguing that because of the condition precedent 
rule, the Court should find that the wrongful death cause of action accrued from the date of 
injury as opposed to the date of death. The Court refused to do so, and briefly addressed the 
condition precedent rule. 
E. Adams Shows that the Idaho Supreme Court Follows the Condition 
Precedent Rule. 
There is only one case on point case interpreting Idaho's wrongful death statute. 
As already argued, the facts in the Adams case mirror the facts in this case: 
TWO YEARS 
ACCRUAL AND 
Chapman I September 19, 1979 1 LESS THAN I October 2, 1979 / September 29, 1981 
I 
Frasure I August 24, 2000 
Branch 
I 
February 17, 2006 1 June 2, 2006 
DEATH July 1, 2003 
The heirs in Adams, like Stoor, Branch, and Frasure, filed the lawsuit within two years of the 
TWO YEARS 
Iida 
decedent's death, but at the time of death, the personal injury cause of action was expired. As 
July 11, 2005 
July 18, 1990 Johnston 
already mentioned, the decedents in Chapman, Johnston, and Iida, had causes of action at the 
June 2, 2006 
July 17, 1992 June 4, 1990 BETWEEN 
September 19, 1990 
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ACCRUAL AND 
DEATH January 7, 199 1 September 28, 1992 
time of death, and filed within the requisite statute of limitations. PlaintifEs have never conceded 
or addressed this similarity. 
In Adams, the federal district court noted that Idaho has long read the condition 
precedent rule into its wrongful death statute. It found no reason to not apply the condition 
w 
( a  ' precedent rule in the statute of limitations context. With respect to Chapman, it held: 6 
Plaintiffs argue that the Idaho Supreme Court in Chapman, stcpra, 
either completely or partially overruled the condition precedent 
defense in Idaho. In Clzapmarz, the heirs of the deceased brought 
suit alleging that death resulted from the placement and failure of a 
defective cardiac pacemaker in the deceased. The question 
certified to the Idaho Supreme Court by this Court was "whether, 
in a wrotigful death action, the statute of limitations begins to run 
from the date of death or the date of the injury from which death 
resulted." 673 P.2d at 386. The court held that the statute began to 
run &om the date of death. That rule is not in dispute in the present 
case. 
Though the issue was not before the Chapman court, it 
nevertheless made some remarks to the effect that the conditio~l 
precedent rule would not apply to the situation presented there. 
Because these remarks are clearly dicta, however, they are not 
binding up011 this or any other court. In Cfzapman, the deceased 
died within one month of the date of his injury and thus had a valid 
cause of action at the date of his death, at least valid in regard to 
the statute of limitations. In contrast, in the present case, the 
deceased died over five years after his last exposure to asbestos 
and thus, at the time of his death, his cause of action was time- 
barred. 
Adams, 596 F. Supp. at 1414. The court granted summary judgment to the defendants. The 
plaintiff appealed, and the Ninth Circuit attempted to certify the question regarding the condition 
precedent rule to the Idaho Supreme Court. Waters v. Armstrong World Ind., Ine., 773 F.2d 248 
(9th Cir. 1985). In light of the District of Idaho's decision applying the condition precedent rule 
to bar expired claims, the Idaho Supreme Court declined to address the questions: stating "its 
prior decisions 'are sufficient to give guidance for the determination of the Idaho law involved in 
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this action ..."' AAams V. Armstr~fzg Woridlizd., IEC., 664 F.Supp. 463,464 (D. Idaho 1987); 
Adczms v. Armstt*o~g PVorld Ilzd., Inc., 847 F.2d 589, 590 (9th Cir. 1988). The Idaho Supreme 
Court had Judge Gallister's decision before it when it declined to address the questions. Why 
4 *  
would the Court decline to address the certified questions if it would have decided differently 
1' 4 , i 
\ $ 
i than the District of Idaho? 
11. PLAINTIFFSWQUAL PROTECTION AND ACCESS TO COURTS 
ARGUMENTS HAVE NO MERIT 
Plaintiffs argue that dismissing Stoor's, Branch's, and Frasure's hbeirs fiorn the 
case would be a violation of equal protection and the Idaho Constitution's access to court 
provision. Plaintiffs cite to no authority in support of these arguments. Plaintiffs basic argument 
is that the cause of action for wrongful death would be taken away from the heirs before it ever 
accrues to them. Plaintiffs set forth the following hypothetical: 
For example, if John Doe discovers he has an asbestos related 
disease on January 1, 1980, and he dies on December 3 1, 198 1, 
then his estate only has one day to file his wrongful death claim. 
However, if Jolin Doe happens to die on February 3, 1982, then, as 
of January 2, 1982, one month before John Doe's death, his estate 
has no wrongful death claim. The estate has been deprived of its 
claim before John Doe even dies. 
Plaintiffs' Response p. 13. Plaintiffs' hypothetical ignores that the injured person had a full two 
years to file a claim. It can hardly be considered unfair that a claim that has expired by the two 
year statute of limitations is barred, when that is the rule for all personal injury actions in Idaho. 
There is no basis for plaintiffs' equal protection argument. The alleged 
classification is heirs whose decedents had causes of action at the time of death versus heirs 
whose decedents did not have a cause of action at the time of death. In the first place, decedents 
who did not have causes of action at the time of their death had their full two years to file those 
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claims. Decedents who died within two years from accrual did not have the two fit11 yeas. 
Clearly there is a basis for that distinction. 
Moreover, the distinction serves the purpose of the statute of limitations: "The 
-*"" policy behind statutes of limitations is protection of defendants against stale claims, and 
#ss/  
9 
protection of the courts against needless expenditures of resources." Juhnson v. Pzschke, 108 
Idaho 397, 402, 700 P.2d 19, 25 (1985). Under Idaho law: 
The state has wide discretion to enact laws that affect some groups 
or citizens difkrently from others. Id. "It is generally presumed 
that legislative acts are constitutional, that the state legislature has 
acted within its constitutional powers, and any doubt concerning 
interpretation of a statute is to be resolved in favor of that which 
will render the statute constitutional." Olsen v. LA.  Freeman Co., 
1 17 Idaho 706, 709, 791 P.2d 1285, 1288 (1990). "Under either the 
Fourteenth Amendment or the Idaho Constitution, a classification 
will survive rational basis analysis if the classification is rationally 
related to a legitimate governmental purpose." Meisner v. Potlatch 
Corp., 13 1 Idaho 258,262,954 P.2d 676, 680 (1998). "On rational 
basis review, courts do not judge the wisdom or fairness of the 
legislation being challenged." Cogdzlarz v. Beta Theta Pi  fiaterrzity, 
133 Idaho 388,396,987 P.2d 300,308 (1999). "Under the 
'rational basis test,' a classification will withstarrd an equal 
protection challenge if there is any conceivable state of hets which 
will support: it." Bint v. Creative Forest Prods., 108 Idaho 1 16, 
120, 697 P.2d 818, 822 (1985). 
McLean v. Maverik Countvy Stores, Ine., 142 Idaho 810, 814, 135 P.3d 756, 780 (2006). The 
application of the condition precedent rule in this context is rationally related to the state's 
interest in preventing stale claims and protecting the courts against the needless expenditure of 
resources. 
Plaintiffs also argue that the condition precedent rule would violate Article I, 
Section 18 of the Idaho Constitution, in that a plaintiff whose cause of action is barred before it 
accrues would be denied access to the courts. Plaintiffs' Response pp. 14-15. Again, plaintif& 
ignore that the injured person was given the benefit of a full two years to file the claim. When 
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the decedent has decided not to pursue the claim in the courts for the full period of the statute of 
limitations, the decedents' heirs have a very weak claim that they have been denied the 
opportunity to pursue the claim. If there is no personal injury action, then the wrongful death 
action will never accrue. Plaintiffs' access to courts argument should fail. 
The rationale srrpporting Sterling" position is sound. As mentioned above, a 
wrongful death action is both derivative and separate. If an individual is injured, and knows 
about his injury, and fails to take action for two years, and then dies, his heirs should not have a 
cause of action for wrongful death. Just like a loss of consortium claim, if the injured plaintiffs 
cause of action is barred by the statute of limitations, a court is not going to allow the injured 
plaintifl's spouse to recover for loss of consortium. 
There is a sound and rational basis for imposing the condition precedent rule. 
Without this rule, the statute of limitations does not act to bar stale claims. Under plaintiffs' 
position, an injured person could be hurt in 1950, and not die fi-om the injury until 2008. Under 
plaintiffs' position, the statute of limitations would not bar this claim. The Court in Adarns 
stated: 
The possibility that the injured person may die five, ten or even 
twenty years after the injuries were sustained without having filed 
suit or otherwise settling the case would force the party responsible 
for the wrongful act or omission to defend acts long forgotten and 
for which evidence and witnesses may no longer be available. 
Adurns, 596 F. Supp at 1414. Under plaintiffs' theory, the heirs could have a wrongful death 
cause of action years or decades after the discovery of the injury at issue, as long as they filed 
within two years of the date of death. This hardly supports the policy of statutes of limitation. 
The injured individual has the choice to pursue the action during his lifetime. Because of the 
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derivative nature of the wrongful death action, a failure to take action results in a bar to his heirs 
for wrongful death. 
CONCLUSION 
, a  
bvc * 
F .  Based upon the foregoing, Sterling respectfully requests that the Court reconsider 
t2 
its January 28,2008 decision and dismiss Alene Stoor, Stephmie Branch, and Marlene Kisling 
from this lawsuit. 
L 
DATED this & day of February, 2008. 
Lee Radford - Of the Firm 
Attorneys for Defendant, 
Sterling Fluid Systems (USA), LLC 
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GENERAL ELECTRIC, et al., 
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WILLIS EUGENE NORTON, SR., et al. 1 
1 Case No. CV-204)6-2475-PI 
Plaintiffs, ) DUM DECISION 
1 and ORDER 
1 
vs . 1 
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NATURE OF THE ACTION 
These cases involve products liability actions wherein the Plaintif& generafPy allege tbe 
Defendants are responsible for the manuEil~ture of asbestos-containing products or ma~hinery to 
which the Plaintiffs allege they were exposed. The Plaintiffs assert this exposure caused serious 
injury and/or death for which they are entitled to recover damages in this lawsuit. 
Memorandum Decision and Order 
Re: Sterling's Motion for Reconsideration / b  .// 
Case Nos. CV-2006-2474-PI and CV-2006-2475-PI 
This matter comes before this Court on the Motion for Reconsideration filed by Sterling 
Fluid System (USA) LLC ("'Sterling'"). Sterling is seeEng reconsideration of the Memormdm 
Decision and Order entered by this Court on or about J 28,2008. P m s w t  to that 
decision, this Court reviewed Motions for S m v  Judwent filed by the Moving Defendants 
against PlaintiEs Robert L. Hronek and Nomm L. Day (collectively referred to herein as 
"Plaintiffs" or 'cPersonal Injury PlaintiEs"), as well as against Plaintiffs Alene Stoor, individually 
and as a spouse and personal representative of the Estate of John Stoor ("'Sbor"), S t e p h ~ e  
Branch, individdly and as personal representative of the Estate of Robert Branch, Jr. 
("Branch") and Marlene Kisling, individually and as personal representative of the Estate of 
William D, Frasure (""Fraswe") (collectively referred to herein as "PlaintiEs" or 'Wrongfir1 
Death PlaintiEs7'). 
In that Memormdm Decision and Order, tlxs Court granted s m a r y  judpent  against 
all of the Plaintiffs named in the Complaint, along with Mildred Castorem, individually and as a 
spouse and personal representative of the Estate of Ted Castorena, as to Counts 111 an& fV, 
including claims of misrepresentation, battery, fraudulent concealment and civil conspiracy. In 
addition, this Court granted the Motion for Summary Judgment regarding the negligence and 
strict liability claims submitted by PlaintBs Hronek and Day and denied the Motion for 
Summary Judgment as against the Wrongfid Death Plaintas. This Court that the 
Hronek and Day claim were "barred by the statute of limitations requireineut conlained in IC 5 
5-2 19(4)." (Mem. Decision and Order, Jan. 28,2008,25.) As to the Wron@l Death Plaintiffs, 
this Court stated: 
Memorandum Decision and Order 
Re: Sterling's Motion for Recornideration 
Case Nos. CV-2006-2474-PI and CV-2006-2475-PI 
/ A  va 
Because the W r o n a l  Death Statute is a cause of action distinct and sepasate from an 
action for personal injury, there is no condition precedent bar to the claim submitted by 
the Wrongkl Death PlaintiEs. Furthermore, the relevant statute of l ~ a t i o n s  &tes from 
the event of the decedent" death, and the claim in this case vvas filed ~ t E n  the relevmt 
t h e  &me. 
'This Cout heard oral argmenls regasding the Motion for Reconsideration on February 
the matter under advisement. After receiving oral m v e n b  and revievving the 
briefs filed by counsel, this Court enters the following Memorandm Decision and Order. 
Rule 1 l(a)(2)(B) of the Idaho Rules of Civil Procedure (TRCP) states in relevmt pat: "A 
motion for reconsideration of any interlocutory orders of the trial court may be made at any time 
before the entry of final judgment but not later than fourteen (14) days after the entry ofthe fiml 
judgment." The Idaho Supreme Court "has held that I.R.C.P. 1 1 (a)(2)(B) provides the au&oriw 
for a district court to reconsider and vacate interlocutory orders so long as final judment has not 
yet been entered." Sammis v. Magnetek, Inc., 130 Idaho 342,346,94 1 P.2d 3 14,3 1 8 
(1997)(citing Farmers Nut? Bank v. Shirey, 126 Idaho 63,68, 878 P.2d 762,767 (1994)). This 
includes the authority for a court to reconsider a prior order at any time before the entry of f m l  
judgment, even on the court's own motion. Elliott v. Darwin Neibau. Farms, 774,785,69 P.3d 
1035, 1046 (2003). "[II]n deciding a motion presented under Rule 1 l(a)(Z)@), a trial court may 
consider new or additional facts presented with the motion." Noreen v. Price Bev. Go. Lfd. 
P'ship, 135 Idaho 816, 819,25 P.3d 129,132 (Idaho Ct.App. 2001.) "The decision to grant or 
Memorandum Deeiskn and Order 
Re: Sterling S M o t h  for Recomideration 
Case Nos. CV-2006-2474-PI and CV-2006-2475-PI 
deny a request for reconsideration generally rests in the sound discretion of the trial court." 
Jordan v. Beeks, 135 Idaho 586,592,21 P.3d 908,914 (2001). 
There has been no final judment in this case. Thus, it is appropriate for this Court to 
reconsider its Memormdm Decision and Order. 
1. Whether to dismiss the negligence and strict liability claims filed by the Persod 
Injury Plaintiffs against all Defendants. 
2. Wether to dismiss Comts 111 and IV, including the claims of rr?isrcpresentation, 
battery, fraudulent concealment and civil conspiracy as agajnst all Defmbmts. 
3. Whether to grant Sterling's Motion for Reconsideration as to this Court's decision 
regarding the Wrongful Death Plaintiffs. 
4. Whether to dismiss the remaining Counts as against all Defenbts. 
1. Whether to dismiss the negligence and strict liability claims f̂ rlled by the Personal 
Injury Plaintiffs against all Defendants. 
This Court previously granted s m q  judgment against Plainties monek and Day, 
finding their negligence and strict liability claims were barred by the applicable statute of 
limitations since objective medical proof established that both PlaintifEs sacred fron~ *bestas- 
related injuries more than two years before the Complaint was filed in this case on June 2,2006. 
Pursuant to Idaho Code ('"IC") 5 5-219(4), personal injury actions must be brou&t within tvvs 
y e m  of the date the cause of action accrues. 'That section states in pertinent part: 
5-219. Actions against officers, for penalties, on bonds, and far pmfessional 
malpractice or for personal injuries. - Within two (2) years: 
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(4) An action to recover damages ... for an injury to the person, or for the 
death of one caused by the mongkl act or neglect of another, including any such 
action arising fiom breach of an implied warranty or hplied covenant; .. . the 
cause of action shall be deemed to have accmed as of the time of the occunen~e, 
act or o ~ s s i o n  complained of, and the f i~ ta t ion  period shall not be extended by 
remon of any continuing comequences or dmages resulthg therefrom or m y  
conthuing professional or comercia1 relationship between the hjmed party and 
the alleged wongdoer, and, provided Mher, that an action .. . must be 
comenced w i t h  ... two (2) years following the occurrence, act or omission 
complained of, whichever is later. 
In addressing asbestos personal injury cases specifically, the Idaho Supreme Court has 
detemined that a cause of action accrues "on the date the injury became "bjeclively 
ascertainable.' This means that the cause of action accrues when 'objective medical proof would 
support the existence of an actual injury."' Brennan v. Owen-Corning _Fiberglass Corp.., 134 
Idaho 800,801,lO P.3d 749,750 (2000)(citing Davis v. Moran, 112 Idaho 703,706,735 P.2d 
1014, 1020 (1987)). This rule applies even thou& the plaintiff may not be aware of the ac-1 
injury or its cause. Id. at 802, 10 P.3d at 75 1. The Brennan court M e r  found that the cause of 
action accrues and the statute of limitation commences when objective medical proof wodd 
support the existence of an actual injury resulting from asbestos exposure. Id. Thus, if a pl&eiff 
fails to file suit within two years fiom the date of fist  objective medical proof of disease or 
injury, his or her claims are barred by the statute of limitations as set forth in IC 5 5-219(4). 
Facts that may constitute "objective medical proof that would support the existence of actual 
injury resulting &om exposure to asbestos," thereby commencing the running of the statute of 
limitations, include: (1) an examination in order to detect asbestos-related diseases; (2) a chest 
x-ray which showed scarring of the lung of a kind that can be seen after asbestos exposure; (3) 
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changes in the lung consism with the type of injury and disease that can be seen after asbestos 
exposure; or (4) presence of pleural plaques or scarring in the lining of the l a g  which indicates 
asbestos exposure. Id. at 801. 
This Court previously detemined that objective medical proof esbblished that both 
Plaintiff Hronek and Plaintiff Day suffered from asbestos-related injuries more than two years 
i 
r -' 
before the Complgnt was filed in this case on June 2,2004. (See Mem. Decision and Order at 4- 
10.) As such, this Court granted s m q  judgment against both PlaintiEs, finding their 
negligence and strict liability claims were barred by the applicable statute of limitations. This 
Court now hereby dismisses the personal injury claims filed by these Plaintiffs as a g ~ n s t  each 
Defendant named in the Complaint. A final judgment as to those claims and all Defendants will 
be entered in accordance with IRCP 54@). 
2. Whether to dismiss Counts I11 and IV, including the claims of misrepreseat.ation, 
battery, fraudulent concealment and civil conspiraq as against sU Defendants. 
Furthermore, this Court previously granted s m a r y  judgment against all of the above- 
named Plaintiffs, including Mildred Castorena, as to Counts I11 and IV, which involved claims of 
misrepresentation, battery, fraudulent concealment and civil conspiracy. This Court determined 
that the Personal Injury Plaintiffs as well as the Wronghl Death Plaintiffs failed to satisfy the 
requirements of IRCP 9@), as the allegations of fraud were not specific enough. Additionally, 
this Court determined summary judgment as to those issues was approprisete k c a w  the 
Plaintiffs also failed to satisfji. the requirements of IRCP 56. Pursuant to that rule, the party 
opposing a motion for s u m m q  judgment "may not rest upon the mere allegations or denials of 
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that party's pledings, but the party's response, by affikvits or as othefise prop;ddcd in th is  
rule, must set forth specific facts showhg that there is a genuke issue for trid.'"e Plhtiffs 
oRered nothing more than mere allegations and provided no evidence showing that there is a. 
genuine issue for trial regwding those claims. 
Thus, based on the foregoing, this Court hereby dismisses Comts I11 and IV, kludirrg 
S 
t * 
the claims of misrepresen~tion, battery, fraudulent concealment and civil conspimy as to e ~ c h  
Defendant narned in the Complaint. A b l  judgment as to those claims and all Defendants will 
be entered in accordance with IRCP 54(b). 
3. Whether to grant SterLing's Motion for Reconsideration as to this Coatrr$% decision 
regarding the Wrongful Death Plabtiffs. 
In its Memorandm Decision and Order of January 28, this Court detemrined that the 
objective medical proof here established that the decedents suffered fiom asbestos-related 
injuries more than two years before the Complaint was filed. Thus, just like PlahtiEs B;Ironek 
and Day, their claims would have also been barred pursuavlt to IC 9 5-21964). In fact, the 
Wrongful Death Plaintiffs did not even dispute that the claims of the decedents would have been 
barred. In light of the foregoing, the Moving Defendants initially argued that becawe -the 
decedents' claims would have been barred, the claims of the Wrongful Death Plaintif& were also 
barred since "a condition precedent to pursuing a claim for wrongful death is that the decedent 
must have been able to maintain a cause of action had he lived." (Tvlem. Decision and Order at 
17 (quoting Defs. Ingersoll-Rand and Westinghouse's Mem. in Supp. of Mot. for S 
against Wrongful Death Pls. at 1 1 .)) However, this Court disagreed, finding the Wrongful Death 
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Statute to be a cause of action distinct and separate from an action for personal injury. As such, 
this Court determined there was no condition precedent bar to the Wronghl Death PlaintiEs' 
claims and denied s u m a r y  judment. (See Mem. Decision and Order at 20.) 
En applying Idaho law to an asbestos wrongfix1 death case, the U ~ t e d  Stales District 
i 
Court for the District of Idaho detemined that the condition precedent rule does apply in the 
statute of limitations context. Adams v. Armstrong firld Indus., kc., 596 F.Supp. 1407, 14 12, 
14 14 (D. Idaho 1984), rev 'd on other grozlnds sub nom. Waters v. Armstrong World lndzss., lac., 
773 F.2d 248 (9th Cir. 1985). However, this Court found it significant that, in m h g  that 
detemimtion, the Adams court also conceded that ""[]he Idaho Supreme Court has never 
specifically addressed the question of whether the heirs may maintain a wrongfirl death action if 
the deceased, at the date of his death, would have been barred by the statute of limitations." 
Nevertheless, the U.S. District Court decided "that, if faced with the question, the Hd&o court 
would apply the condition precedent rule to the statute of limitations situation, as it bas done in 
situations involving contributory or comparative negligence." (Mem. Decision and Order at 18 
(citing Adams, 596 F.Supp at 1414.)) 
In deciding that the condition precedent rule did not apply here, this Court specifically 
"decline[d] to presuppose how the Idaho Supreme Court would rule." (Id. at 18.) b t e d ,  this 
Court turned to the language of the Wrongful Death statute1, fmding it to be plain and 
$j 5-311. Suit for wrongful death by or against heirs or personal representatives -Damages. - 
(1) When the death of a person is caused by the wrongful act or neglect of another, his or her heirs or 
personal representatives on their behalf may maintain an d o n  for damages against the person causing the 
death, or in case of the death of such wrongdoer, against the personal representative of such wrongdoer, 
whether the wrongdoer dies before or after the death of the person injured. If my other person is 
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unmbiwous. merefore, this Court gave effect to the sQ&te as  en and made the following 
It is inst-ruczjve that the [Wronal  Death Stahte] makes no menlion and provides no 
provision for limitations on mongful death actions. Fwhemore, a clear re&g of the 
words md considering that the Idaho Legislatwe created another sbtute to addsess 
personal injury claims, this Court finds that the Wrongful Death Statute is an act sepasate 
from a personal i n j q  cause of action. . . . As such, there is no condition precedent bm to 
the Wrongfhl Death PlaintiEsklaim here. 
(Id. at 19-20.) This Court's holding was further influenced by the fact that Idaho's Wrongkl 
Death Statute "does not contain the specific proviso d l o e g  heirs to mainbin an action for 
wrongfit1 death only whenever the wrongful act would have entitled the person irtjuped to 
maintain an action if death had not ensued." (Id. at 20 (quoting Adms, 596 F.Supp. at 1413)). 
As such, this Court declined to grant s m q  judgment in favor of the Moving Defendws. 
This Court is now aware of earlier case law and precedent by the Idztho Supreme Court that 
the Wrongful Death Statute must be read as ifit expressly contained the condition precedent 
language. Specifically, the Idaho Supreme Court has explained that Idaho Code 5 5-3 1 1, the 
Wrongful Death Statute, is based on Lord Campbell's AA, the original model for all tvrongful 
death acts, which does contain the condition precedent rule. In Helgeson v. Powell, 54 Idaho 
667,34 P.2d 957,961 (1934), the Idaho Supreme Court stated: 
"Under Lord Campbell's Act, the original model for all statutes giving a cause of action 
for so-called death by wrongful act, the act, neglect, or default must have been such as would 
have entitled the party injured to maintain an action therefor if death had not ensued. Tiffmy 
on Death by Wrongful Act (2d Ed.) 5 61. While this limitation or condition upon the 
responsible for any such wroagfid act or neglect, the action may also be maintained against such other 
person, or in case of his or her death, his or her personal representatives. In every action under this section, 
such damages may be given as under all the circumstances of the case as may be just. 
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majzltenmce of the action is not included in the Idaho act (Comp. St. 1919, 5 6644), as said 
by that author, no case has been found in which it has not been implied. *** 
In consming the Idaho act, the Supreme Court of the United States, in Northem Pacific 
RY. Co. v. A d a s ,  192 U. S. 440,24 S.Ct 408-48 I,. Ed. 5 13, said of p d e s  ptaSnM in such 
action: 
They claim under him, and they can recover only in case he could have recovered 
di3lmstges had he not been killed, but only injured."" 
Thus it will be seen that by the constmction this court has placed on said sbbte  it has the 
same force and effect, by implication, as if it expressly contained the provision, "Whenever 
the w o n a  act would have entitled the person injured to maintain an action if death had not 
ensued." 
"The action being maintainable, according to the terms of most of the statutes, whenever the 
act or neglect causing death was such that the party injured might have maint&ed an action, 
the question who may be sued will in general depend in each case upon precisely the same 
considerations that would govern in an action for personal injury . . . ." 
"The foundation of the action is the wrongful act of the defendant which resulted in death. 
No remedy existed at common law. The statute was intended to makc: a change. It is a 
survival statute in the sense that damages may now be recovered for the w r o n a l  act, 
notwithstanding that death may result, whether instantaneously or otherwise. It gives a new 
cause of action for the same reason and for the M e r  reason that the action is not one 
transferred from the decedent to the administrator but is one given directly to the 
administrator for the benefiL of certain living relatives." 
Thus, pursuant to Lord Campbell's Act, heirs of a decedent could not bring an action for 
wrongfiil death unless the decedent could have successfully maintained an action for thf: 
wrongful act had death not ensued. Bevan v. Vassar Farms, Inc., 1 17 Idaho 1038,1040,793 
This Court previously determined that the plain language of Idaho's Wrongful Death 
Statute did not contain the condition precedent rule; and, based on that plain lmgmge, this Court 
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decided that IC 5 5-3 11 did not bar the claims of the Wrongm Death Plajntiffs here. However, 
while the Wrongful Death Statute does not expressly contain the condition precedent Iwguage 
found in Lord Campbell's Act, the I&O Supreme Court inteqreb IC 5 5-3 1 1 as if it did c o n ~ n  
such language and has consistently and repeatedly requird that the Wrongfui Death Sbtute be 
i 
read "as if it expressly contained the provision, Wenever the wrongful act would have entitled 
the person injured to maintain an action if death had not emued."Telgeson, 54 Idaho 667,34 
P.2d at 961. The Idaho Supreme Court has specifically explained that even though the relevmt 
condition precedent language is not expressly written in Idaho's Wrongful Death Act, such a d e  
is nevertheless implied into that statute. Sprouse v. Magee, 46 Idaho 622,269 P. 893,994 
(1928). The case law has not wavered. For example, in Clark v. Foster, 87 Idaho 134, 144,391 
P.2d 853,859 (1 964), the Idaho Supreme Court stated: 
It is true that I.C. 5 5-3 11 does not contain the proviso common to most wonghl 
death statutes allowing the heirs to maintain an action for wrongkl death only, 
'Whenever the wrongful act would have entitled the person injured to mhta in  an action 
if death had not ensued.' However, for sixty years this jurisdiction and others have 
unifody held that the statute should be interpreted as if it con&ed the above 
qualification. 
The Idaho Supreme Court has fbrther held: "'[Biased on the well established law in this 
jurisdiction . . . if a defendant is not liable for injuries to the decedent had death not ensued, then 
there is no basis for recovery by the decedent's heirs." Bevan, 1 17 Idaho at 1040,793 P.2d at 
7 13. In that case, the Idaho Supreme Court also specifically addressed the decision by the Idaho 
Legislature not to include the condition precedent language in the Wrongfui Death Statute. The 
Brevan court determined that, despite the absence of the condition precedent l ~ m g e ,  "it is well 
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established in this jurisdiction that "i]f the decedent's negligence would have barred his recovery 
against the defendmt for injuries had he survived, then the decedent's heirs are bmed from 
recovery in a wrongfir1 death action,"' Id. at 103940,793 P.2d al: 71 2- 13. That court m h e r  
noted: 
[Tlhe Idaho legislature, dating from the t h e  of Spouse v. Magee, 46 Idaho 622,269 P. 
993 (1928), through the present, has been and continues to be aware of this Court's 
interpretation and application of I.C. 3 5-31 1 and has not found it necessary to enact 
legislation to change or modify the wrongful death recovery law as interpreted by the 
decisions of this Court. 
Id. at 1040, 793 P.2d at 713. Thus, the Idaho Supreme Court has clearly detemined that the 
condition precedent language must be read into the statute. Therefore, if the decedent did nor 
have a valid claim at the time of death, then the wrongful death action is also b m d .  
While this Court remains convinced that the plain language of the Wrongful Death 
Statute should be followed and is opposed to judicial activism that assumes the true intent of the 
Legislature, this Court is nonetheless required to follow established precedent. As such, since 
this Court has already determined that the decedents here would have been unable to maintain a 
personal injury claim had they survived, their wrongful death action is barred, as well. 
Therefore, the wrongful death claim as against each Defendant named in the Complaint is hereby 
dismissed. A final judgment as to Illis issue and defendants will be entered in accordance witk 
IRCP 54(b). 
4. Whether to dismiss the remaining Counts as against a11 Defendants. 
This Court has found it appropriate to dismiss with prejudice the persod injury claims 
filed against all the Defendants by Plaintiffs Hronek and Day, as well as the wmngfd death 
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claims filed against all the Defendants by PlaintiEs Stoor, Branch and Frasure. Because the 
above-named Plahtiffs failed to satisfy the applicable statute of limitations, m y  claims 
perlai&g to injuries resulting fiom alleged asbestos exposure, h c l u h g  charges of negligence 
and strict liability, c m o t  stand. Furthemore, this Court. previously dismissed with prejudice 
Counts I11 and IV, which involved claims of misrepresenhtion, battery, fraudulent comeahent 
and civil conspiracy. In addition to Counts 111 and IV, Count I1 of the Complaint also fhils since 
such claim was not filed within the appropriate time frame as allowed by IC fj 6-t403(3)' (33)  
(j 6-1403. Length af time product sellers are subject to liability. 
(I) Useful safe life. 
(a) Except as provided in subsection (I)@) hereof, a product seller shall not be subject to liability to a claimant for 
harm under this chapter if the product seller proves by a preponderance of the evidence that the ham was caused 
after the product's "useful safe life" had expired. 
"Usefkl safe life" begins at the time of delivery of the product md extends for the time d ~ g  which the prodbct 
would normally be likely to pefiorrn or be stored in a safe manner. For the pwoses ofthis chapter, '%me of 
delivery" means the time of delivery of a product to its fist purchaser or lessee who was not engaged in the 
business of either selling such products or using them as component parts of another product to be sold. 
(b) A product seller may be subject to liability for harm caused by a product used beyond its useftrl safe life to the 
extent that the product seiler has expressly warranted the product for a longer period. 
(2) Statute of repose. 
(a) Generally. In claims that involve ham caused more than ten (1 0) years after time of delivery, a presumption 
arises that the harm was caused after the useful safe life had expired. This presumption may only be rebutted by 
clear and convincing evidence. 
@) Limitations on statute of repose. 
1. If a product seller expressly warrants that its product can be utilized safely for a period longer than ten (10) 
years, the period of repose, after which the presumption created in subsection (2)(a) hereof arises, shall be 
extended according to that warranty or promise. 
2. The ten (10) year period of repose established in subsection (2)(a) hereof does not apply if the product seller 
intentionally misrepresents fads about its product, or fi-audulently conceals infomation about it, and that 
conduct was a substantial cause of the claimant's harm. 
3. Nothing contained in subsection (2) of this section shall affect the right of any person found liable under this 
chapter to seek and obtain contribution or i n d e h t y  from any other person who is responsible for harm under 
this chapter. 
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Statwte of limitation. No claim under this chpter may be brou@t more than two (2) years from 
the time the cause of action accrued as defined in section 5-219, Id& Code.") Therefore, that 
count as alleged by Plaintiffs Hronek, Day, Branch, Stoor and Frasure is also dismissed with 
prejudice as to each named Defenbt .  In addition, because Counts I, VI, VXII and IX. all set 
forth allegations of negligence, those claims as also asserted by PlahtiEs fionek, Day, Brmch, 
Stoor and Frasure are barred and hereby dismissed with prejudice as to each nmed Defendmt. 
A final judgment as to this matter will be entered in accordance with IRCP 54(b). 
C ~ N C L U S I ~ N  
Based on the foregoing, this Court hereby dismisses the personal injury claims filed by 
Plaintiffs Hronek and Day as against each Defendant named in the Complaint. Furthemore, 
regarding the Motion for Reconsideration pertaining to the claims of the Wronghl Death 
Plaintiffs, this Court has determined that the decedents' personal injury claims would have been 
barred had they survived since such decedents clearly were in violation of the applicable statute 
of limitations. Therefore, the wrongful death action filed by Stoor, Branch and Frasure is also 
4. The ten (10) year period of repose established in subsection (2)(a) hereof shall not apply if the harm was 
caused by prolonged exposure to a de.fective product, or if the injury-causing aspect of the product that existed 
at the time of delivery was not discoverable by an ordinary reasonably prudent person until more than ten (1 0)  
years after the time of delivery, or if the harm, caused withii ten (10) years after the time of delivery, did not 
manifest itself until after that time. 
(3) Statute of limitation. No claim under this chapter may be brought more than two (2) years &om the time the 
cause of action accrued as defked in section 5-2 19, Idaho Code. 
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bmed and such claim is hereby dismissed with prejudice as to each Defendat nmed in the 
Complaint, Thus, this Court hereby GRANTS Sterling's Motion for Rsonsideration. 
In addition, because Gouts I, VI, VIII and IX all pertain to claims of negligence, this 
Court hereby dismisses those counts with prejudice as filed by PlaintBs Hronek, Day, Branch, 
Stoor, a d  Frasme against all m e d  Defendants. Count 11 as filed by Plaintiffs fiIronek, Day, 
Branch, Stoor and Frasure is also hereby dismissed with prejudice as against each named 
Defendant since such claim was not filed within the appropriate t h e  fiame. This Court also 
dismisses with prejudice Counts I11 and IV filed by all of the named Plaintiffs, including Mildred 
Castorena, as to each named Defendant. 
For ease of reference this Court will recap the status of the PlaintiEs' cl 
No. CV-2006-2474-PI, the personal injury claims filed by Robert L. Hi-onek and Woman L. Day 
are hereby dismissed with prejudice as to each named Defendant. The wrongful death claims 
filed by Alene Stoor, individually and as a spouse and personal representative of the Estate of 
John D. Stoor, Stephanie Branch, individually and as a personal representative of the Estate of 
Robert Branch, Jr. and Marlene Kisling, individually and as personal representative of the Estate 
of William D. Frasure are also hereby dismissed with prejudice as to each m e d  Defendant. 
Counts I, VI, VIII and IX, which all pertain to claims of negligence, are also hereby 
dismissed with prejudice as filed by Plaintiffs Hi-onek, Day, Branch, Stoor, and Fraswe against 
all named Defendants. Count I1 as filed by Plaintiffs Hi-onek, Day, Branch, Stosr and Frasura: is 
also hereby dismissed with prejudice as against each named Defendant. This Court also 
dismisses with prejudice Counts 111 and IV filed by all of the named Plaintiffs, inGluding Mil&ed 
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Castorena, as to each named Defendant. Therefore, Comt V is the only claim remkning to toll of 
the Plaintiffs named in the Complaint. Because the negligence claims subnniaed by Nlildred 
Castorem individually and as a spouse and personal represenh~ve of the Estafce of Ted 
Castorena have not been challenged, those claims remain. 
1 ,  
2 Flrrthemore, this Court previously entered Orders of Dismissal ~ g m ~ n g  the fsllowhg 
\if 
Defendants: Pilkington North American, kc.; Union Carbide Corp.; P & W M i ~ n g  Equipmat, 
Inc.; FMC Corp.; Steel West, Inc.; Union Pacific Railroad (UPRR) and Owens-Ilimis, Lnc. 
In case No. CV-2006-2475-PI, this Court granted the Motion for S 
filed by Bullough Abatement, Inc. ("Bulloufl). This Court determined: 
Under Utah law, a dissolved corporation maintains its capacity to defend a legal action 
for a limited mount of t h e .  In this case, the Plaintiff had until March 2,2003, to file his 
claim - seven years fiom the date of dissolution. However, the claim was not filed until 
June of 2006. Thus, the Plaintips claim was m&sputedly filed outside of the dlowab'le 
time frame and is therefore barred. 
(Mem. Decision and Order, Re: B~cllotsgh's Mot. for S m m .  J., Jan. 28,2008,7.) As such, the 
claim filed against Bullough is hereby dismissed with prejudice, and a fmal judpetll, will be 
entered in accordance with EIPCP 54(b). In addition to dismissing Bullough, this Court has also 
entered Orders of Dismissal regarding the following Defendants: Pilkington North America, 
Inc.; Union Carbide Corp.; P & H Mining Quipment, kc.;  FMC Corp.; Steel West, kc.; and 
Union Pacific Railroad (UPRR). 
These cases have been combined for trial purposes only. A pre-trial coderence is set for 
Tuesday, September 2,2008, at 1:30 p.m. The jury trial is set for September 16,2008, at 9:00 
Memorandum Decision and Order 
Re: Sterling's Motion for Reconsideration 
Case Nos. CV-2006-2474-PI and CV-2006-2475-PI 
/As6 
IT IS SO 0 W E m D .  
V 
Dated this day of Mmch, 2008. 
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MEMORANDUM OF COSTS 
WESTINGHOUSE'S MEMORANDUM OF COSTS - PAGE 1 
0941 9-003 #238081 
Christopher C. Burke, being first duly sworn upon oath, deposes and says: 
1. I am one of the attorneys of record for Defendants CBS Corporation, a Delaware 
corporation, flkia Viacom Inc., successor by merger to CBS Corporation, a Pennsylvania 
corporation, flkla Westinghouse Electric Corporation ("Westinghouse"), and submit this 
Memorandum of Costs ('Memorandum"), on behalf of Westinghouse, pursuant to Idaho Rules 
of Civil Procedure ("IRCP") Rule 54(d) and this Court's Memorandum Decision and Order and 
Judgment entered March 18,2008 ("Court's Order"). 
2. To the best of 111y lu~owledge, all costs items claimed in this Memorandum are 
costs as a matter of right pursuant to IRCP Rule 54(d)(l)(C), were necessarily incurred by 
Westinghouse and are correctly computed and in compliance with Rule 54(d). 
3. The following are costs due Westinghouse as a matter of right pursuant to IRCP 
Rule 54(d)(l)(C): 
a. Filing fees $58.00 
b. Charges for one copy of each of the following depositions $357.00 
reported by Buchanan Reporting Service ("Buchanan") 
Louise Branch, taken 06/07/07 
Gerrie K. Trammel, taken 06/07/07 
Norma Day, taken 06/07/07 
Joyce Frasure, taken 06/08/07 
Anthony Lee Castorena, taken 06/08/07 
Colleen Norton, taken 06/08/07 
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c. Charges for one copy of each of the following depositions $1,3 18.25 
reported by Buchauran 
John Robert Buzzard, taken 08/06/07 
Niels Christensen, talcen 08/06/07 
Robert L. Hronek, taken 08/07/07 
Elvin Ray Robinson, taken 08/08/07 
Dallas W. Millard, taken 08/08/07 
John William Moore, taken 08/08/07 
Total cost as a matter of right: $1,733.25 
4. Attached to this Memorandum as Exhibit "A" is a true and accurate copy of the 
billing statement received froin Buchanan dated July 2, 2007, showing a total due for copies of 
the transcripts of depositions of Louise Branch, Gerrie K. Trammel, Norma Day, Joyce Frasure, 
Anthony Lee Castorena, and Colleen Norton of $1,428.00. Since my firm represents more than 
one defendant, we allocated the costs of these depositions among those defendants. The share 
allocated to Westinghouse for these depositions was $357.00. That is the amount we billed 
Westinghouse and that is the amount we are claiming in this Memorandum. 
5 .  Attached to this Memorandum as Exhibit "B" is a true and accurate copy of the 
invoice dated August 27, 2007 from Buchanan for copies of the transcripts of the depositions of 
John Robert Buzzard, Jr., Niels Christensen, Robert L. Hronek, Elvin Ray Robinson, Dallas W. 
Mallard, and John William Moore. The total amount charged by Buchanan for those depositions 
was $2,636.50. Since my firm represents more than one defendant, we allocated those costs 
among those defendants. The share allocated to Westinghouse for these depositions was 
$1,3 18.25. That is the amount we billed Westinghouse and that is the amount we are claiming in 
this Memorandum. 
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6. The depositions for which costs as a matter of right are claimed in this 
Memorandum were taken in preparation for trial. Evidence from the depositions of Norma Day, 
Robert Hronek, Joyce Frasure and Genie Trammel was cited by Wesiinghauseilngersoll-Rand in 
its Statement of Undisplrted Facts in support of the Motions for Summary Judgment n-hich was 
the subject of this Court's Order of March 18,200 
Christopher C. Burke 
SUBSCRIBED AND SWORN TO before me this ay of March, 2008. 
~ e s i d i n ~  at Boise, Idaho 
Commission Expires 06/22/20 12 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the &day of March, 2008, a true and correct copy ofthe 
within and foregoing instrument was served upon: 
James C. Arnold 
Petersen Parkinson & Arnold, PLLC 
3 90 N. Capital Avenue 
P.O. Box 1645 
Idaho Falls, ID 83403-1656 
Attorneys for Plaintiff 
G. Patterson Keahey 
G. Patterson Keahey, P.C. 
One Independence Plaza, Suite 61 2 
Birmingham, AL 35209 
C] U.S. Mail 
C] Facsimile (205) 871-0801 
C] Hand Delivery 
C] Overnight Delivery 
H Email 
(208) 436-4774 
P.O. Box D 
Rupert, ID 83350 
Attorney for Rupert Iron Works, Inc. 
Thomas J. Lyons 
Merrill & Merrill 
109 N. Arthur, 5" Floor 
P.O. Box 991 
Pocatello, ID 83204-0991 
Attorney for Owens-Illinois Inc. 
Jackson Schmidt 
Pepple Johnson Cantu & Schmidt, PLLC 
12 18 Third Avenue, Suite 1900 
Seattle, WA 98101-3051 
1 Attornev for Owens-Illinois Inc. 
W. Marcus Nye 
Racine Olson Nye Budge & Bailey, Chtd. 
201 E. Center 
P.O. Box 1391 
Pocatello, ID 83204- 139 1 
C] U.S. Mail 
C] Facsimile (208) 232-2499 
C] Hand Delivery 
C] Overnight Delivery 
U.S. Mail 
C] Facsimile (206) 625- 1627 
C] Hand Delivery 
C] Overnight Delivery 
H Email 
C] U.S. Mail 
C] Facsimile (208) 232-6109 
C] Hand Delivery 
C] Overnight Delivery 
H Email 
1 Attorney for Advanced Industrial Supply Inc. 1 
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- 
John A. Bailey, Jr. 
Racine Olson Nye Budge & Bailey, Chtd. 
201 E. Center 
P.O. Box 1391 
Pocatello, ID 83204- 13 8 1 
Attorney for Gould Incorporated and Coulds Pumps 
Trading Cop.  
David H. Maguire and/or David R. Kress 
Maguire & Kress 
14 14 E. Center 
P.0.  Box 4758 
Pocatello, ID 83205-4758 
Attorneys for A. W. Chesterton Company 
Christopher P. Graham 
Brassey Wetherell Grawford & Garrett, LLP 
203 Main Street 
P.O. Box 1009 
Boise, ID 83702 
U.S. Mail I 
fl Facsimile (208) 232-6109 
C] Hand Delivery 







C] U.S. Mail 
C] Facsimile (208) 344-7077 
C] Hand Delivery 
C] Overnight Delivery 
H Email 
/ Attorneys for Garlock Incorporated, Anchor Packing I 1 
lackfoot, ID 83221 
Attorneys for Steel West Inc. 
Howard D. Burnett 
Hawley Troxell Emis & Hawley LLP 
333 South Main Street 
P.O. Box 100 
Pocatello, ID 83204 
C] U.S. Mail 
C] Facsimile (208) 785-7080 
C] Hand Delivery 
C] Overnight Delivery 
H Email 
C] U.S. Mail 
C] Facsimile (208) 233-1304 
C] Hand Delivery 
C] Overnight Delivery 
H Email 
Attorneys for Eaton Electrical Inc. (flWa Cutler- 
Hammer Inc.). 
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Gary T. Dance andior Lee Radford 
and/or Benjamin G.  Ritchie 
Moffatt, Thomas, Barnett, Rocli & Fields Ghtd. 
41 2 West Center 
P.O. Box 817 
Pocatello, ID 83204 
Attorneys for Defendants FMC Corporation, Henry 
Vogt Machine Co., and Wancn Pumps, Inc. 
Donald F. Carey and/or Carole I. Wesenberg 
Robert D. Williams 
Quane Smith LLP 
2325 West Broadway, Suite I3 
Idaho Falls, ID 83402-2913 
Attorneys for Defendants Reliance Electric Company 
and Rockwell Automation, Inc. 
A. Bruce Larson 
155 S. 2"" 
P.O. Box 6369 
Pocatello, ID 83205-6369 
Attorneys for P & H Cranes, dkla Harnishcchfegor 
Corporation, Cleaver-Brooks, a Division of AQUA 
Chem, Inc. 
Gary L. Cooper and/or M. Anthony Sasser 
Cooper & Larsen, Chartered 
15 1 North 3rd Avenue, Suite 21 0 
P.O. Box 4229 
Pocatello, ID 83205-4229 
Attorneys for Defendants Paramount Supply Company, 
Zurn Industries, Inc., and Bullough Abatement, Inc. 
Andrew Grade and/or M. Mattingly 
Steven V. Rizzo, PC 
Lincoln Place, Suite 350 
1620 S W Taylor Street 
Portland, OR 97205 
Attorneys for Defendants Paramount Supply Company 
and Zurn Industries, Inc. 
a Facsimile (208) 232-0150 a Hmd Delivery 
Overnight Delivery 
Email 
I U.S. Mail 
C] Facsimile (208) 529-0005 
0 Hand Delivery 
C] Overnight Delivery 
Email 
C] U.S. Mail 
C] Facsimile (208) 478-7602 
C] Hand Delivery 
C] Overnight Delivery 
H Email 
C] U.S. Mail 
C] Facsimile (208) 235-1 182 
C] Hand Delivery 
C] Overnight Delivery 
C] U.S. Mail 
C] Facsimile (503) 229-0630 
C] Hand Delivery 
C] Overnight Delivery 
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P.O. Box 1271 
I At tomqs for Defendants NIHCO Inc. & Parker- I 
428 Park Avenue 
Idaho Falls, ID 83405-1 2 19 
Attorneys for Defendants Alaskan Copper Works and 
Kelly-Moore Paint Company 
Brian Harper 
Attorney at Law 
161 5th Avenue, Suite 202 
P.O. Box 2838 
Twin Falls, ID 83303 
C] U.S. Mail 
C] Facsimile 
C] Hand Delivery 
C] Overnight Delivery 
H Email 
I Attorneys for Defendant Hill Brothers Chemical I 1 
Attorneys for Defendant Guard-Line, Inc. 
Michael W. Moore andlor Steven R. Kraft 
Moore & Baskin, LLP 
1001 W. Idaho, Suite 400 
P.O. Box 6756 
Boise, ID 83707 
C] U.S. Mail 
C] Facsimile (208) 336-703 1 
C] Hand Delivery 
C] Overnight Delivery 
H Email 
Attorneys for Defendants Crane Company and 
Honeywell Corporation 
Company 
Randall L. S c h i t z  and/or Kelly Cameron 
And/or Randall L. Schmitz 
Perkins Coie LLP 
25 1 East Front Street, Suite 400 
Boise, ID 83702-7310 
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/&A  6 
C] U.S. Mail 
C] Facsimile (208) 343-3232 
C] Hand Delivery 
C] Overnight Delivery 
H Email 
Henry W. Oliver Building 
53 5 Smithfield Street 
Piasburgh, PA 152 1 1-23 12 
So0 U. Kang 
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BUCHANAN REPORTING SERVICE 
Certified Shorthand Reporters 
PO. BOX 4173  POCATELLO, IDAHO 83205-4173 (208) 233-0816 
R E C E I V E D  ID #82 0335261 
SEP 0 4 2007 ~ugust 27, 2007 
ACCOUNTING DEPARTMENT 
areener Banducci Shoemaker. P . A s  
Greener Wucci  Shoemaker, PA 
f AUG 3 0 2007 
Christopher C. Burke 
Greener Banducci Shoemaker 
950 West Bannock Street Suite 900 
Boise, Idaho 83702 
I N V O I C E  
Castorena, et al., 
and Norton 
tl VS . '@ General Electric, et al. 
s , v  
NO. CV-2006-2474-PI 
CV-2006-2475-PI 
Original and one copy of the depositions of 
John Robert Buzzard, Jr.; Niels Christensen; 
Robert L. Hronek; Elven Ray Robinson; 
Dallas H. Millard; and John William Moore 
Taken on behalf of the defendants 
August 6, 7, and 8, 2007 
876 pages @ $3.00 per page 
Shipping 
TOTAL DUE . . . . . . . . . . . . . . . . . . . . . .  
OATE 9 // 0 / D  7 , -- 
-:HECK # & ~ F I L E  ~ - - ~ g b k ~ -  OL 3 
~~~OOTJT$+A~? 1 3 " r y t y - o o  > 
BUCHANAN ORTING SERVICE 
Certified Shorthand Reuorters 
PO. BOX 4173 POCATELLO. IDAHO 83205-4173 (208) 233-0816 
J U ~ Y  2, 2007 APPROVED .-.- - 
CCk 
BY - I .  ' 7.rc07 . 
Date i r  , A .  ' ' 9 4  Christopher C. Burke , < 
Greener Banducci Shoemaker 
950 West Bannock Street Suite 900 File # 1Shb3 -3- 
Boise, Idaho 83702 /g lLdb3-3 
Invoice No. 1017 0 1 L i / 9  - SL 
'7'71/19 - -1 
Castorena, et al., 
and Norton 
VS . 
General Electric, et al. 
R E C E I V E D  
JUL 0 6 2007 
ACCOUNTING DEPARTMENT 
Greener Banducci Shoemaker, PA 
;" 
Original transcription of the depositions of 
Louise Branch, 6/7 / 07 $ 213.00 
Gerrie K. Trammell, 6/7/07 201.00 
Norma Day, 6/7/07 225.00 
Joyce Frasure, 6/ 8 / 07 321.00 
Anthony Lee Castorena, 6/8/07 222.00 
Colleen Norton, 6/8/07 246.00 
Taken at the instance of the defendants 
476 Total Pages @ $3.00 per page 
TOTAL DUE . . . . . . . . . . . . . . . . . . . . . .  
THANK YOU 
9ATE I ,  / W  I 107 
Christopher C. Burke, ISB No. 2098 
Soo Y. Kang, ISB No. 6752 
GREENER BURKE SIIOEMAKER P.A. 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 3 19-2600 
Facsimile: (208) 3 19-2601 
Attorneys for CBS Corporation, a Delaware 
corporation, flWa Viacorn Inc., successor by merger 
to CBS Corporation, a Pennsylvania corporation, 
fWa Westinghouse Electric Corporation and 
Ingersoll-Rand Corporation 
IN THE DISTRICT COUlXT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
M I L D E D  CASTORENA, Individually and as 
Spouse and Personal Representative of the 
Estate of TED GASTORENA; ALENE 
STOOR, Individually and as Spouse and 
Personal Representative of the Estate of JOEIN 
D. STOOR; STEPHANIE BRANCH, 
Individually and as Personal Representative of 
the Estate of ROBERT BRANCH, JR.; 
ROBERT L. HRONEK; MARLENE KISLING, 
Individually and as Personal Representative of 
the Estate of WILLIAM D. FRASUE; 
NORMAN L. DAY, 
Plaintiffs, 
v. 
GENERAL ELECTRIC, et al., 
Defendants. 
STATE OF IDAHO ) 
:ss. 
County of Ada ) 
Case No. CV-2006-2474-PI 
INGERSOLL-RAND'S 
MEMORANDUM OF COSTS 
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Christopher C. Burlce, being first duly sworn upon oath, deposes and says: 
1. I am one of the attomeys of record for Defendant Ingersoll-Rand Corporation 
("Inngersoll-Rand"), and submit this Memorandm of Costs ("Mernorandm"), on behalf of 
Ingcrsoll-Rand, pursuant to Idaho Rules of Civil Procedure ("IRCP") Rule 54(d) and this Court's 
Memorandum Decision and Order and Judgment entered March 18,2008 ("Court's Order"). 
2. To the best of my knowledge, all costs items claimed in this hfemorandum are 
costs as a matter of right pursuant to IRCP Rule 54(d)(l)(C), were necessarily incurred by 
Ingersoll-Rand and are co~rectly computed and in compliance with Rule 54(d). 
3. The following are costs due Ingersoll-Rand as a matter of right pursuant to IRCP 
Rule 54(d)(l)(C): 
a. Filing fees $58.00 
b. Charges for one copy of each of the following depositions $357.00 
reported by Buchanan Reporting Service ("Buchanan") 
Louise Branch, taken 06/07/07 
Genie K. Trammel, taken 06/07/07 
Norma Day, taken 06/07/07 
Joyce Frasure, taken 06/08/07 
Anthony Lee Castorena, taken 06/08/07 
Colleen Norton, taken 06/08/07 
c. Charges for one copy of each of the following depositions $1,3 18.25 
reported by Buchanan 
John Robert Buzzard, taken 08/06/07 
Niels Christensen, taken 08/06/07 
Robert L. Hronek, taken 08/07/07 
Elvin Ray Robinson, taken 08/08/07 
Dallas H. Millard, taken 08/08/07 
John William Moore, taken 08/08/07 
Total cost as a matter of right 
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4. Attached to this Memorandum as Exhibit "A" is a true and accurate copy of the 
billing statement received from Buchanan dated July 2,2007, showing a total due for copies of 
the transcripts of depositions of Louise Branch, Cerrie K. Trammel, Norma Day, Joyce Frasure, 
Anthony Lee Castorena, and Colleen Norton of$1,428.00, Since my firm represents more than 
one defendant, we allocated the costs of these depositions among those defendants. The share 
allocated to Ingersoll-Rand for these depositions was $357.00. That is the amount we billed 
Ingersoll-Rand and that is the amount we are claiming in this Memorandum. 
5. Attached to this Memorandum as Exhibit "B" is a true and accurate copy of the 
i 
i 
invoice dated August 27,2007 from Buchanan for copies of the transcripts of the depositions of 
John Robert Buzzard, Jr., Niels Christensen, Robert L. Hronek, Elvin Ray Robinson, Dallas EI. 
Mallard, and John William Moore. The total amount charged by Buchanan for those depositions 
was $2,636.50. Since my firm represents more than one defendant, we allocated those costs 
among those defendants. The share allocated to Ingersoll-Rand for these depositions was 
$1,3 18.25. That is the amount we billed Ingersoll-Rand and that is the amount we are claiming 
in this Memorandum. 
6. The depositions for which costs as a matter of right are claimed in this 
Memorandum were taken in preparation for trial. Evidence from the depositions of Norma Day, 
Robert Hronek, Joyce Frasure and Gerrie Trammel was cited by Ingersoll-Rand in its Statement 
of Undisputed Facts in support of the Motions for Summary Jud 
this Court's Order of March 18, 2008. 
Christopher C. Burke 
NOTARY ON NEXT PAGE 
MGERSOLL-RAND'S MEMORANDUM OF COSTS - PAGE 3 /A 
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SUBSCRIBED AND SWORN TO bef'ore me this y of March, 2008. 
Residing at Boise, Idaho 
Comission Expires 06/22/2012 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on th ay of Mach,  2008, a true and correct copy of the 
within and foregoing instrument was s 
James C. Arnold 
Petersen Parkinson & Arnold, PLLC 
390 N. Capital Avenue 
P.O. Box 1645 
Idaho Falls, ID 83403-1656 
U.S. Mail a Facsimile (205) 522-8547 
Hand Delivery 
n Overnight Delivery a Email 
Birmingham, AL 35209 
Goodman Law Office (208) 436-4774 
7 17 7th Street 
P.O. Box D 
Rupert, ID 83350 
Attorney for Rupert Iron Works, Inc. 
Thomas J. Lyons 
Merrill & Merrill 
109 N. Arthur, 5th Floor 
P.O. Box 991 
Pocatello, ID 83204-0991 
Attorney for Owens-Illinois Inc. 
Jackson Schmidt 
Pepple Johnson Cantu & Schmidt, PLLC 
12 18 Third Avenue, Suite 1900 
Seattle, WA 98 101-305 1 
Attorney for Owens-Illinois Inc. 
W. Marcus Nye 
Racine Olson Nye Budge & Bailey, Chtd. 
201 E. Center 
P.O. Box 1391 
Pocatello, ID 83204-1 391 
U.S. Mail 





Facsimile (206) 625-1627 
Hand Delivery 
Overnight Delivery 
Em ai 1 
I 
U.S. Mail 
Facsimile (208) 232-6109 
C]I Hand Delivery 
Overnight Delivery 
H Email 
Attorney for Advanced Industrial Supply Inc. 
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John A. Bailey, Jr. 
Racine Olson Nye Budge & Bailey, Chtd. 
201 E. Center 
P.O. Box 1391 
Pocatello, ID 83204-1 38 1 
Attorney for Gould Incorporated and Goulds Pumps 
Trading Corp. 
David H. Maguire and/or David R. Kress 
Maguire & Kress 
1414 E. Center 
P.O. Box 4758 
Pocatello, ID 83205-4758 
a U.S. Mail a Facsimile (208) 232-61 09 
Hand Delivery a Overnight Delivery 
H Ernail 
U.S. Mail 




203 Main Street 
P.O. Box 1009 Overnight Delivery 
Boise, ID 83702 
Attorneys for Garlock Incorporated, Anchor Packing 
Company 
Murray J.('Vimn) Sorensen 
Blaser Sorensen & Hansen 
285 NW Main 
P.O. Box 1047 
Blackfoot, ID 83221 
U.S. Mail 
Facsimile 
0 Hand Delivery 
Overnight Delivery 
H Email 
Attorneys for Eaton Electrical Inc. (f/Wa Cutler- 
Hammer Inc.) 
Attorneys for Steel West Inc. 
Howard D. Burnett 
Hawley Troxell Ennis & Hawley LLP 
333 South Main Street 
1 F:iEg,E83204 
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U.S. Mail 




Gary T. Dance andfor Lee Radford 
and/or Benjamin C. Ritchie 
Moffatt, Thomas, Barrett, Rock & Fields Chtd. 
4 12 West Center 
P.O. Box 8 17 
Pocatello, ID 83204 
a U.S. Mail 
0 Facsimile (208) 232-0150 
0 Hand Delivery 
0 Overnight Delivery 
Email 
/ Attorneys for Defendants FMC Corporation, Henry I 1 
Vogt Machine Co., and Warren Pumps, Inc. 
Donald F. Carey and/or Carole I. Wesenberg 
Robert D. Williams 
Quane Smith LLP 
2325 West Broadway, Suite B 




1 Attorneys for Defendants Reliance Electric Company I 1 
/ and Rockwell Automation, Inc. 
A. Bruce Larson 
155 S. 2nd 
P.O. Box 6369 
Pocatello, ID 83205-6369 
Attorneys for P & H Cranes, dWa Harnishcchfegor 
Corporation, Cleaver-Brooks, a Division of AQUA 
/ Chem. Inc. 
I Gary L. Cooper and/or M. Anthony Sasser 
Cooper & Larsen, Chartered 
15 1 North 3rd Avenue, Suite 2 10 
P.O. Box 4229 
Pocatello, ID 83205-4229 
L] U.S. Mail 









/ Attorneys for Defendants Paramount Supply Company, 1 
Attorneys for Defendants Paralxount Supply Company 
and Zurn Industries, Inc. 
Zurn ~ndustries, Inc., and Bullough Abatement, Inc. 
Andrew Grade and/or M. Mattingly 
Steven V. Rizzo, PC 
Lincoln Place, Suite 350 
1620 SW Taylor Street 
Portland, OR 97205 
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Donald J. Farley, Dana Werberholz, Kevin. Scanlm 
I-Ialf, Earley, Obenecht & Blanton, P.A. 
702 West Idaho, Suite 700 
P.O. Box 1271 
Boise, ID 83701 
Attorneys for Defendants NIBCO Inc. & Parker- 
Hanailin 
C. Timothy Hopkins andfor Steven M. Brown 
Wopkins Roden Crockett I-Iansen & Hoopes 
P.O. Box 51219 
428 Park Avenue 
Idaho Falls, ID 83405- 12 19 
Attorneys for Defendants Alaskan Copper Works and 
Kelly-Moore Paint Company 
Brian Harper 
Attorney at Law 
16 1 sth Avenue, Suite 202 
P.O. Box 2838 
Twin Falls, ID 83303 
Attorneys for Defendant Guard-Line, Inc. 
Michael W. Moore andor Steven R. Kraft 
Moore & Baskin, LLP 
1001 W. Idaho, Suite 400 
P.O. Box 6756 
Boise, ID 83707 
Attorneys for Defendant Hill Brothers Chemical 
Company 
Randall L. Schmitz and/or Kelly Cameron 
And/or Randall L. Scbmitz 
Perkins Coie LLP 
25 1 East Front Street, Suite 400 
Boise, ID 83702-73 10 
Attorneys for Defendants Crane Company and 
Honeywell Corporation 
INGERSOLL-RAND'S MEMORANDUM OF COSTS - PAGE 8 /6 77 
18663-003 #237893 
9 U.S. Mail 
Facsimile (208) 395-8585 













Facsimile (208) 336-703 1 
Hand Delivery a Overnight Delivery 
Email 
U.S. Mail 




D m  Troc~hio 
Kirkpatrick Lockhart Nicholson Graham LLP 
Henry W. Oliver Building 
535 Smithfield Street 






Christopher C. Burke 
Soo Y. Kang 






BUCH REPORTING SERVICE 
Certified Shorthand Reporters 
PO. BOX 4 1 7 3  POCATELLO, IDAHO 83285-4173  (208) 233-081 6 
R E C E I V E D  ID #82 033.7261 
SE$ 0 4 2207 A U ~ U S ~  27, 2007 R ~ G E B ~ E D  
ACCOUNTING DEPARTMENT 
~ ~ ~ d ~ c c i  shoemaker,  
Greener Banducci Shoemaker, PA 
1 AUG 3 0 2007 
Christopher G .  Burke 
Greener Banducci Shoemaker 
950 West Bannock Street Suite 900 
Boise, Idaho 83702 
Re : 
Gastorena, et al., 
and Norton 
VS . 
General Electric, et al. 
I N V O I C E  
Original and one copy of the depositions of 
John Robert Buzzard, Jr.; Niels Christensen; 
Robert L. Hronek; Elven Ray Robinson; 
Dallas H. Millard; and John William Moore 
Taken on behalf of the defendants 
August 6, 7, and 8, 2007 
876 pages @ $3.00 per page 
Shipping 
TOTAL DUE . . . . . . . . . . . . . . . . . . . . . .  
THANK YOU 
\ 
Certified Shorthand Reporters 
PO. BOX 41'73 POGATELLO, IDAHO 83205-4173 (208)  233-0816 
P 
July 2 ,  2007 
Christopher C. Burke 
Greener Banducci Shoemaker 
950 West Bannock Street Suite 900 
Boise, Idaho 83702 
Invoice No. 1017 
Castorena, et al., 
and Norton 
vs . 
General Electric, et a1 
APPROVED 
BY CCk - 
Original transcription of the depositions of 
Louise Branch, 6/7/07 
Gerrie K. Tramell, 6/7/07 
Norma Day, 6/7/07 
Joyce Frasure, 6/8/07 
Anthony Lee Castorena, 6/8/07 
Colleen Norton, 6/8/07 
Taken at the instance of the defendants 
476 Total Pages @ $3.00 per page 
TOTAL DUE . . . . . . . . . . . . . . . . . . . . . .  
THAPjK YOU 
R E C E I V E D  
JUL 0 6 2007 
ACCOUNTING DEPARWEW 
GrsanetBand~ PA 




Donald J. Farley 
ISB #) 561; djf@allfsllley.com 
C h s  D. Comstock 
ISB %58 1 ; cdc@halXfasley.com 
HALL, FAUEY, O B E m C H T  & BLANTON, P.A. 
702 West Idallo, Suite 700 
Post Office Box 127 1 
Boise, Idaho 83701 
Telephone: (208) 395-8500 
Fwsimile: (208) 395-8585 
W;UW-S61 .I \Mcm*Cos&-Csstorcna.doc 
Attorneys for Defendant NLBCO Inc. 
IN THE DISTRICT COURT OF THE SETH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR T m  COUNTY OF BAl4'NOCIIC 
MILDRED CASTOENA, I~dividually 
and as Spouse and Personal Representative 
of the Estate of Ted Castorena; K E N 3  
STOOR, Individually and as Spouse and 
Personal Representative of the Estate of 
John D. Stoor; STEPHANIE BRANCH, 
;[ndjvidua.lly and as Personal Representative 
of ' the Estate of Robert Branch, Jr.; 
ROBERT L. E-XRONEK; MARLENE 
USLING, Individually and as Personal 
Representative of the Estate of William D. 
Frsure; NORMAN I;. DAY, 
VS. 
Case No. CV-2006-2474-PI 
P)EFEND&TT NIBCO, INC.'S 
mMOIRclLmUM OR COSTS 
GENERAL ELECTRIC, AMERIVENT, 
SALES, NC.,  ALASKAN COPPER 
WORKS, AMERIVENT SALES, INC., 
nffTi'ffNn ANT NTRCO. TNC!.'S MKMORAh-UM OF COSTS - 1 
03/28/2008 1 2 : 4 8  FAX 
CHESTERTON COMPANY, BABZTT 
S T E M  SPECIALTY CO., BECHTEL 
aka: SEQUOIA V E N W E S ,  BECHTEL 
CONSTRUCTION COMPhPL'Y, ING., 
BaLO?UC;EI ABATEmNT, NC., BELL 
& GOSSEm, CERTAINTEED 
COWOMTION, CLEAVER-BROOKS a 
Division o f  Aqua, Ghea Ins., COOPER 
CROUSE-mDS, COOPER 
INDUSmES, C CO,. C R O W  
CORK & SEAL COMPANY, INC.: 
CUTLER H M M E R ,  INC., EBONY 
CONSTRUCTION CO., LNC., EhRJERSON 
ELECTRIC CO , INC., FAIR131WKS 
MORSE PUMP COWORATION, FMC 
CORPORATION (Harrier), FOSTER 
WHEELER COMPANY, GARLOCK 
INCORPORIITED, GOULD 
INCOWOMTED, GOULDS PIMPS 
TRADING COW., GUARD-LmE, INC., 
HENRY VOGT MACHINE CO., HILL 
BRQTmRS, HONEYWELL, INC., PMO 
NDUSTRXES, INDUSTMAL, HOLDING 
COWORATION, ITT INDUSTRIES, 
NC., INGERSOLL-RAND COMPANY, 
JOHNSTON PUMPS, KELLY-MOORE? 
PAINT COMPANY, INC., PILKJPJCTON 
NORTH AMEMCAN, INC. UMaJ LIBBY- 
OMENS FORD, METROPOLITAN LIFE 
INSURANCE COWANY, NXBCO, INC., 
N W A  Northern Indiana Brass Co., 
NOFCDSTROM VALVE COWANY, 
OBIT INDUSTRIES, INC., OWENS- 
ILLINOIS, INC., P&H CRANES, W a  
HATCNTSCWEGOR CORPORATION, 
PARAMOUNT SUPPLY COMPANY, 
PAUL ROBERTS MACHINE SUPPLY 
DIVISION, ADVANCED INDUSTRIAL 
SUPPLY, INC., f M  POCATELLO 
SUPPLY, INC., PROKO INDWSTRI[ES, 
N C  . PROKO INDUSTRZES, INC., 
W I D  AMERICAN, RELIANCE 
ELECTRIC MOTORS, ROCKWELL 
AUTOMATION, INC., RUPERT IRON 
WORKS, SACOMA-SIERRA, 
S C m I D E R  ELECTRIC, SHEPARD 
NTLES, INC., SIEMENS ENERGY & 
AUTOMATION, INC., STEEL WEST, 
rsdi s o /  LUU& IZ: 4K PAX 2083958585 WALLFARLEY 
II\JC., STERLmG FLUm SYSTEM 
(Pe'erless Pups ) ,  UPISION C 
COWOMTION, m I O N  PA 
RAILROAD, VMCON INC., N 
P M P S ,  INC., WSTmCHOUSE 
ELECTRIC COWOUTION, ZURN 
INDUSTMES, INC., and Does I fhzough 
IV, 
Defendants. 
LZj aoa  
STATE OF IDAHO 1 
: 3s. 
County of Ada 1 
C m S  D. COMSTOCK, being first duly sworn upon oath, deposes and says: 
I .  I a on of the attorneys of record for defendant NIBCO, Inc., and submit this 
Memorandm of Costs on behalf of defendant NJBGO, Inc., pursuant to Idaho Rule of Civil 
Procedure 54(d) and this COLA'S Memorandum Decision aod Order on Judgment entered Mach 
2. The costs described herein are .bnte and correct and were reasonably and 
necessarily incurred in the defense of this action. To the best of my wndesstding, the costs 
shown herein are in compliance with the Idaho Rules of Civil Procedure. 
3.  The following axe costs due to defendant NIBCO, Inc., as a matter of right 
pursuant to Id&o Rule o f  Civil Procedure 54(d)(l)(C): 
(a) Filing Fees: $ 58.00 
(b) Charges for one copy of each of the follow+g depositions; $2780.86 
Deposition of Louise Branch $105.36 
Check lo B u c h a n  Reporting Service 
Deposition of Genie IS. Trammel1 $99.43 
Check to Buchanan Reporting Service 
Deposition of Norn~a Day $111.30 
Check to Buchanan Reporting Service 
/bsg  
DEFENDANT NlBCO. INC,'S lVlEMORAMDUM OF COSTS - 3 
~ 3 1 2 S / 2 0 0 5  1 2 : 4 8  FAX 2083958544 
e$&4*> 
Fe t?&* 
Depositjon of Joyce Frasure 
Gback to Buckanan Reporting Service 
Depositions of John Robert 93 
Niefs Christensen, Robed L- Hronek, 
Elven Ray Robinson, Dallas H. Millard, 
md John William Moore, Check to B u c h m  
Reportjng Service 
TOTAL: 
CIiIIRTS D. COMSTOCK 
SUBSCNBED AND SWORN TO befor 
Residing at Boise, Id 
Commission Expires: 
/ 6 8 ~  
nE",E"FtNDANT NIHCC). JNC.'S MEMOUNDUM OF COSTS - 4 
CERTIFICATE OF SERmCE 
I I m W B Y  CERZJlFY that on the of Mmch, 2008, I caused to be served a true copy of  
the foregoing DEFEmAW hilBCO, INC 3 S M O a W D U M  OF COSTS, by the melhod indicilred 
belob, and addressed to each of the following: 
Jamss C. Arnold - /US.  Mail, Postage Prepaid 
PETERSEN, P ~ M S O N  LPr, ARNOLD, PLLG - Hand Delivered 
390 N. Capital Avenue - Overnigl~t Nail 
P 0: Box 1645 - Telecopy 
Idaho Falls, ID 83403- 1645 
Fax: :(208) 522-5547 
G. Patterson Keahey 
B. PAT~EI~SON U ~ Y ,  P.C . 
One Independence Plaza, Suite 6 12 
Binninghal, ALA 35204 
Fax: (205) 871-0801 
Attorneys for Plainintzfls 
Tlloinas Lyons 
MEWLL & MERRILL 
109 N. Arthur, sth Floor 
P 0 Box991 
PocatelIo, ID 83204-099 1 
Fax: (208) 232-2499 
Jackson Sclmidt 
PEPPLE JOHNSON CANTU & SCHMIDT 
1900 Seattle Tower Building 
12 1 8 Third Avenue 
Seattle, WA 981 0 1 
~ax:~(206) 25-1 627 
/ U.S. Mail, Postagagc Prcpaid -
Hand Delivered - 
- Overnight Mail 
Telecopy - 
- U S .  Nail, P'ostage Prepaid 
- Hand Delivered 
Overnight M i l  
U.S. Mail, Postage Prepaid - 
Rand Delivered - 
Overnight Mail - + TelecOpy 
W. Marcus Nye - U.S. Mail, Postage Prepaid 
R~cmnur;;, OLSON & NYE - Ha1d Delivered 
20 1 E. Center - Overniglrt Mail 
P 0 BOX 1391 Telecopy 
Pocatello, TD 83204-1 391 
Fax: ,(208) 232-6 1 09 
Attorneys for Advanced IradusrriaZ Supply, Inc- 
~ s v / d  H Maguiro - U. S. Mail, Postage Prepaid 
hiLACIU1RE AND KRESS Hand Delivered 
1414 E. Center Overnight Mail 
P 0 Box 4758 Telecopy 
Pocateljo, ID 83205-475 8 
Fax: (208) 232-5181 r+ 
Attorneys for W: Chesterton Company 
.rr 
%4 8s -9 "Q.$ 
DEFENDANT NUBCO, INC,'S MEMO UM 0F COSTS - 5 - 
0 3 / 2 8 / 2 0 0 8  1 2 : 4 8  FAX 2083955585 
Donald F. Carey 
Robert D. Willimis 
Quav~ SM~TH LLP 
2325 Mr. Broadway, Ste. B 
Tdaho Falls, TI) 83402-29 13 
F a :  (208) 529-0005 
Arrorneys for Relimce Elecrvic Co. 
and Rochell  Aulomarion, Inc., and 
co-counselfor Steel f i s t  
Murray J. Sorensen 
BLASER, $OWNSEN & OLESON 
285 NW Main 
P 0 Box 1047 
Blackfoot, ID 83221 
Fax: (208) 785-7080 
Attorneys for Steel Wrest 
\ Wayne Woodard 
BANDUCCI W o o ~ m  SCEIWARTZMAN, 
PLLC 
802 N. BANNOCK, STE. 700 
Boise, ID 83702 
Fax: (208) 342-4455 
-4ffarney for Certainteed Corporation 
and liPlion Carbide Corporation 
BALLFARLET 
- U .S. Mail, Posragc Prepaid 
- Eland Delivered 
0vemid;lt Mail 
Telecopy 
- U.S. Mail, Postage Prepaid - I-Iand Delivered 
Overnight Mail 
Telecopy 
- U.S. Mail, Postage Prepaid 




Christopher Graham - U.S. Mail, Postage Prepaid 
TROUT JONES GLEDHILL & FUHRNAN - Hand Delivered 
225 N. gTH ST., STE. 820 - Overnight Mail 
BOISE, ID 83701 Telecapy 
Fax: (208) 33 1-1529 
Attorney for Garlock liaco~porated and Anchor Packizg 
Company 
A. Bruce Lsrson US. Mail, Postage Prepaid 
155 S. Second Ave. - Hand Delivered 
P. 0. Box 6369 Overnight Mail 
Pocatello, TD 83205-6369 Telecopy 
Fax: (208) 478-7602 
Attorneys for P&H Cranes, aMa IJbmishcchfegor 
Ccorporutiorz afid CZeuver Brooks a divbian QJ 
AQUA Chem, Inc. 
/A8 $ 
DEFENDANT NIBCO, INC,'S WdMQILBNDUM OF COSTS - 6 
Gary Coo er f' w U.S. Mail, Postage Prepaid 1 5 1 N.  3' Avenue, 2xd Floor - 13md Delivered 
P 0 Box 4229 - Overnight Mail 
Pocntello, ID 83205-4229 
Fax: (208) 235-1 182 fL Telecopy 
Atlomey fur Paramounl Supply Company and Zwn 
Indusdries, Inc. 
Christopher Burke 
GREENER BURKE SHOEMAKER 
The Banner Bank Building 
950 W. Bannock St., Ste. 900 
- U.S. Mail, Postage Propaid 
P.A. - Hand Delivered 
Overnight Mat1 
Telecopy 
Boise, fD 83702 
Fax: (208) 3 19-2601 
Attorney for CBS ~iacom/l;f/estinghu~se and Xngersoll- 
Rand Company 
Sievm K. Brown 
HOPLINS RODEN CROCKETT 
428 Park Avenue 
P 0 Box 51219 
Idaho Falls, ID 83405-121 9 
Fax: (208) 523-4474 
Attorneys for Kelly-Moore Paint Company, fnc. 
- U .S. Mail, Postage Prepaid 
Hand Delivered 
- Overnight Mail 
f Te'ecopy 
Lee Radford 
MOFFATT Hobk%s B A R E R  ROCK & FIELDS 
420 Memorial Drive 
P.  0. Box 51505 
Idaho Falls, ID 83405-1 505 
Fax: (208) 522-5 1 1 1 
Attorneys for FlMC Corporaldons 
U.S. Mail, Postage Prepaid - 
Hand Delivered - 
Overnight Mail - 
Telecopy 
Gary Dance - U.S. Mail, Postage Prepaid 
MOFFA+IT HOMAS BARRETT ROCK & FIELDS - Hand Delivered 
4 12 W. Center, Ste. 2000 Overnight Moil 
P .  0. Box 817 
Pocatelfo, ID 83204-08 17 
Fax: (208) 232-0150 
F TelecOpy 
AbtorneysJfOr Warrrn Pumps and Henry Vogl Muchines 
~ r i a n  D. Harper 
Artomey at Law 
161 5th Avenue S, Ste. 202 
Twin Falls, ID 83303 
Pax: (208) 734-4153 
Atromey for Guard-Line, Inc. 
U.S. iMail, Postage Prepaid - 
Hand Delivered - 
Ovenligh r Mail 
Telecopy 
John A. Bailey 
R~GIWF, OLSON, NYE, BWFE 
& BAILEY, GNTD. 
P. 0. Box 1391 
Poca&lfo, lD 83204-1391 
F a :  (208) 232-61 09 
Arsom~ysfor GouM hc. 
Arzd Goulds P ~ m p  Trading Cu 
Alan C. Goodman 
GOODWN LAW OFFICE 
P. 0. boxD 
7 17 7' Street 
Rupefi, tD 833 5 1 
F a :  (208) 436-4337 
A~toirney for R ~ p e ~ t  lron Works, Inc. 
Steven V. Rizzo 
Jason Daywitt 
Aad~e-ew Grade 
Rizzo Maaingly Boswoh P.C. 
1620 SE Taylor Str., Ste. 350 
Portland, OR 97205 
Attorney for Pavamount S~pply Go. 
a ~ ~ d  Zdrn Industries, Inc. 
Mary Price Birk 
Ronald L. Hellbusch 
BAKER & HUSTETLER, LLP 
303 East 17"Ave., Ste. 1100 
Denver, CO 80203 
Attorneys for CgrrainTeed Carp. 
And Union Carbide Corp. 
Howard D. Burnett 
HAWEY, TROXELL, ESNNIS &MWLEY 
333 S. Main Street 
P. 0 .  Box 100 
Pocatello, ID 83204 
Fax: (208) 233-1304 
Attorneys for Cutler-Hammer 
Michael W. Moore 
Steven R. Kraft 
Moore (8, Baskin 
1001 W. Idaho St., S k .  400 
P. Or. Box 6756 
- U.S. Nail, Postage Prepaid 
7 Hmd Delivemd 
Overnight Majl 
Telecopy 
- U.S. Mail, Postage Prepaid 
- Hmd Delivered 
Overnight Mail 2 Telecopy 
- U.S. Mail, Postage Prepaid 
- Hand Delivered 
Overnight Mail 
Telecopy 
U.S. Mail, Postage Prepaid - 
- Hand Delivered 
Overnight Mail 
Telecopy 
US. Mail, Postage Prepaid - 
Hand Delivered - 
Overnight Mail 7 Telecopy 
U.S. Mail, Postage Prepaid - 
- T-Iend Delivered 
Overnight Mail 
Telocopy 
/ A 8 8  
nos 
Boise, ID 83707 
Attorneys for Will BYOS. Chemical 
Kent Hmsen 
CherZ K. Gocllberg 
~ n i o i  Pacific hilroad Go. 
280 S. 400 West, #250 
Salt Lake City, UT 84 101 
Co-eaunseljor Union Pacr$c Railroad 
Patricia Kay Andrew 
'Brown McCmoll, LLP 
1 1 1 Congress Avenue, Ste 1400 
Austin, TX 78701-4043 
Co-cornselfor Kelly-Moore Paint Co. 
Michael F, Skolnick 
Kipp & Christian, P.C. 
10 Exchange Place, drh Floor 
Salt Lake City. UT 841 1 1 
Attorneys for Bullough Abatement, he.  
Donald W. Lojek 
Lojek Law Offices, Chtd. 
1 199 West Main St. 
P. 0. Box 1712 
Boise, ID 83701 
Attorney for MetPopolita~ Life Ins. Co. 
- U.S. Mail, Postage Prepaid 
- Hand Delivered 
Overnight Mail 
Telecopy 




U.S. Mail, Postage Prepaid - 
- Hand Delivered 
Overnight Mail 
Telecopy 
- U.S. Mail, Postage Prepaid 
- Hand Delivered 
Overnight Mail 
Telecopy 
Chris D.   om stock 
nsak~na~r NTRCC). TNCI.% m M O R ~ m U M  OF COSTS - 9 
James C. Arnold - ISB No. 3688 
PETERSEN, PARKINSON & ARNOLD, PLLC < .  , -  . - ;  - '  I 
,,;: , - ' . !?: 9- t- 
390 N. Capital Avenue - ,A 
P.O. Box 1645 
Idaho Falls, ID 83403-1645 
Telephone (208) 522-5200 
Facsimile (208) 522-8547 
G. Patterson Keahey 
G. Patterson Keahey, P.C. 
One Independence Plaza, Suite 612 
Birmingham, Alabama 35209 
Telephone: 205-871-0707 
Facsimile: 205-871-0801 
Attorneys for Plaintiffs I 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
MILDRED CASTORENA, Individually and 
as Spouse and Personal Representative of 
the Estate of TED CASTORENA; 
ALENE STOOR, Individually and as 
Spouse and Personal Representative of the 
Estate of JOHN D. STOOR; 
STEPHANIE BRANCH, Individually and 
as Personal Representative of the Estate of 
ROBERT BRANCH, JR.; and 
MARLENE KISLING, Individually and as 
Personal Representative of the Estate of 
WILLIAM D. FRASURE, 
PLAINTIFFS-APPELLANTS, 
GENERAL ELECTRIC; 
ALASKAN COPPER WORKS; 
AMERIVENT SALES, INC.; 
ANCHOR PACKING COMPANY; 
A.W. CHESTERTON COMPANY; 
BABITT STEAM SPECIALTY, CO.; 
BECHTEL aka: SEQUOIA VENTURES; 
BULLOUGH ABATEMENT, INC.; 
BELL & GOSSETT; 
Notice of Appeal - 1 
CASE NO: CV-2006-2474-PI 
NOTICE OF APPEAL 
CERTAmTEED COWOMTION; 
CLEAVER-BROOm a Division of Aqua 
Cbem., Iac.; 
ION CO*; 
EMERSON ELECTRIC GO; 
F A I m m m  MORSE PUMP 
CORPORATION; 
FMC COWORATION; 
FOSTER WHEELER COMPANY; 
GARLOCK mCOWORATEI); 
GOULD INCORPORATED; 
GOULDS PUMPS TRADING COW.; -






ITT INDUSTRIES, INC.; 
INGERSOLL-RAND COMPANY; 
JOHNSTON PUMPS; 
KELLY-MOORE PAINT COMPANY, 
ING.; 
METROPOLITAN LIFE INSURANCE 
COMPANY; 
NIBCO, INC., A/WA Northern Indiana 
Brass Co.; 
NORDSTROM VALVE COMPANY; 
OBIT INDUSTRIES, INC; 
OWENS-ILLINOIS, INC.; 
PARAMOUNT SUPPLY COMPANY; 
PAUL ROBERTS MACHINE SUPPLY 
DIVISION; 
ADVANCED INDUSTRIAL SUPPLY, INC. 
f/Ma POCATELLO SXTPPLY, INC.; 
RELIANCE ELECTRIC MOTORS; 
ROCWELL AUTOMATION, INC; 
RUPERT IRON WORKS; 
SACOMA-SIERRA; 
SCHNEIDER ELECTRIC; 
SHEPARD NILES, INC.; 
STEEL WEST, INC.; 
STERLING FLUID SYSTEM; 
Not~ce of Appeal - 2 
VIACOM INC.; 1 
N PUMPS, INC,; 1 
WESTINGHOUSE ELECTMC 1 
CORPORATION; and 1 
ZUWJ INDUSTRXES, INC.; 1 
1 
DEFENDANTS-WSPONDENTS. 1 
TO: The above narned DefendantslRespondents and their Attorneys, and the Clerk of the 
Dist~ct  Court of the Sixth Judicial Dishct of the State of Idaho, in and for the County of 
Bamock: 
NOTICE IS HEREBY GIVEN THAT: 
1. The above narned Appellants, MILDRED CASTORENA, et al., appeals against the 
above-named Respondents to the Idaho Supreme Court from the Order dismissing with prejudice 
Plaintiffs, Alene Stoor, individually and as a spouse and personal representative of the Estate of 
John Stoor ("Stoor"), Stephanie Branch, individually and as personal representative of the Estate 
of Robert Branch, Jr. ("Branch"), and Marlene Kisling, indi\l-idually and as personal 
representative of the Estate of William I). Frasure ("Frasure") (collectively referred to herein as 
"Plaintiffs" or "Wrongful Death Plaintiffs"), wronghl death claims for failure to satisfy the 
wrongful death statute of limitations entered in the above entitled action on the 18h day of 
March, 2008, Honorable Peter D. McDermott presiding. 
2. That the party has a right to appeal to the Idaho Supreme Court, and the Order 
described in paragraph one (I)  above is an appealable order under and pursuant to Rule 1 l(a)(3) 
I.A.R. 
3. The issues on appeal which Appellant intends to assert are: 
(i.) %ether there were material factual issues in dispute, rendering summary 
judgment improper; and 
(ii.) Whether there was a misapplication of statute. 
Notice of Appeal - 3 
4. A Repoder? transcript is requested. 
(i,) The appellant: requests the preparation of the following portions of the 
reporter" transcript: The entire reporter's standard transcript as defined Rule 
25(a), I.A.R. 
5. The appellmt requests the following docments to be included in the court's record in 
addition to those automatically included under Rule 28, I.A.R. 
(i.) Defendants Ingersoll-Rand and Westinghouse's Motion for Summary 
Judgment against Wrongful Death Plaintiffs, Stoor, Branch, and Frasure; 
L (ii.) Defendants Ingersoll-Rand and Westinghouse's Statement of Undisputed 
Facts in Support of Motion for Summary Judgment against Stoor; 
(iii.) Defendants Ingersoll-Rand and Westinghouse's Statement of Undisputed 
Facts in Support of Motion for Surnmary Judgment against Branch; 
(iv.) Defendants Ingersoll-Rand and Westinghouse's Statement of Undisputed 
Facts in Support of Motion for Surnmary Judgment against Frasure; 
L (v.) Defendants Ingersoll-Rand and Westinghouse's Memorandum in Support of 
Motion for Summary Judgment against Wrongful Death Plaintiffs, Stoor, Branch, 
and Frasure; 
(vi.) Affidavit of Christopher C. Burke in Support of Defendants Ingersoll-Rand 
and Westinghouse's Motion for Surnmary Judgment against Wrongful Death 
Plaintiffs; 
/(vii.) Defendant Sterling Fluid Systems (USA) LLC's Improperly Sued as 
Sterling Fluid Systems (Peerless Pumps) Joinder in Defendant Ingersoll-Rand's 
and Defendant Westinghouse's Motions for Summary Judgment; 
Notice of Appeal - 4 
/ s  7.3 
b' , (viii.) PlajntifPs Response to Defendants hgersoll-Rand and Westin&ouse7s 
Motion for S m q  Judment against Wron@l Death Plaintiffs, Stoor, Branch, 
and Frasure; 
J (ix.) Affidavit in Support of Plaintiffs Response to Defendants Ingersoll-Rand 
and Westinghouse's Motion for S ary Judgment against Wrongkl Death 
Plaintiffs, Stoor, Branch, and Frasure; 
,i'(x.) Reply Brief of Defendants Ingersoll-Rand and Westin&ouseYs Motion. for 
Surnmary Judgment against Wrongful Death Plaintiffs, Robert Branch, William 
D. Frasure, and John D. Stoor; 
,, (xi.) Memorandum Decision and Order dated January 28, 2008, Honorable Peter 
i D. McDermott presiding; 
(xii.) Defendant Sterling Fluid Systems (USA) LLC's Improperly Sued as 
Sterling Fluid Systems (Peerless Pumps) Motion for Reconsideration; 
J (xiii.) Defendant Sterling Fluid Systems (USA) LLC's Memorandum in Support 
of Motion for Reconsideration; 
: (xiv.) Plaintiffs' Response to Defendant Sterling Fluid Systems (USA) LLC's 
Motion for Reconsideration; 
i, (xv.) Defendant Sterling Fluid Systems (USA) LLC's Reply in Support of 
Motion for Reconsideration; 
(xvi.) Defendants Ingersoll-Rand and Westinghouse's Motion for Permissive 
Appeal Pursuant to Idaho Rule 12(b); 
(xvii.) Defendants Ingersoll-Rand and Westinghouse's Memorandum in Support 
of Their Motion for Permissive Appeal Pursuant to Idaho Rule 12(b); 
Notice of Appeal - 5 
/ d a y  
(i (xviii.) Plaintiffs' Response in Opposition. to hgersoll-Rand and Westinghouse's 
, Motion for Pemissive Appeal; 
/ " (xix.) Defendants Ingersoll-Rand and Westin&ouse" Reply in Support of Their 
Motion for Pemissive Appeal Pursuant to Idaho Rule 12(b); and 
(xx.) Judment dated March 18,2008, Honorable Peter D. McDemoll: presiding. 
6. I certify that: 
(i.) A copy of tlus notice of appeal has been sewed on the reporter. 
(ii.) The Clerk of the Court will be paid the fee for preparation of the reporter's 
transcript and any additional documents requested in the appeal imediately upon 
receipt of a statement or letter indicating the amount to be paid. 
(iii.) The appellate filing fee has been paid. 
(iv.) Service has been made upon all parties required to be served pursuant to 
Rule 20. 
DATED this & day of April, 2008. 
bdtorney for ~ l a i n t i ~ / A ~ ~ ~ l l a n t  
Notice of Appeal - 6 
CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy of the above and foregoing has been sent via 
ernail on this the day of April, 2008 as follows: 
David H. Maguire 
Maguire & Kress 
1414 E. Center 
P.O. Box 4758 




Christopher P. Graham 
Trout Jones Gledhill Fuhrman PA 
225 N. 9" Street Suite 280 
P.O. Box 1097 
Bow.  ID 83701 
Anchor Packing Co. : 
Garlock. Incorporated 
Fairbanks Mooe Pump Corporation 
Christopher C. Burke 
Greener Banducc~ Shoemaker. PA 
950 West Bannock Street 
Surte 900 
Boae. ID 83702 
Ingenoll-Rand Company: 
Vlacom. Inc.: 
Westlnghouse Electrlc Corporatlon. 
Vlacom. Inc 
Gary T. Dance 
Lee Radford 
Benjamin C. Rltchle 
Moffan. Thomas. Barren Rock & Flelds 
PO. Box817 
Pocatello. ID 83204 
FMC Corporatlon. 
Warren Pumps. lnc.: 
Henry Vogt Machlne Co. 
Donald Carey 
Robert Williams 
Quane Smith LLP 
2325 West Broadway. Suite B 
ldaho Falls. ID 83402-291 3 
Babbit Steam Specialty's Co.: 
Reliance Electric Motors: 
Rockwell Automation. Inc. 
Donald C. Farley 
Hall. Farley. Oberrecht & Blanton. P.A. 
702 West Idaho. Suite 700 
P.O. Box 1271 
Boise. ID 83701 
Nibco. Inc.. alWa Northern Indiana Brass 
Co. 
A. Bruce Larson 
707 North 7th Avenue 
P.O. Box 6369 
Pocatello. ID 83201 
Cleaver Brooks. a Dwaton of Aqua Chem. Inc.: 
ITT Industries. Inc. 
C Tlmothy Hopklns 
Steven K Brown 
Hopkrns Roden Crockett Hansen & Hoopes 
P.0 Box51219 
ldaho Falls. ID 83405-1219 
& 
Kay Andrews 
Brown McCarroll. LLP 
11 1 Congress Avenue. Suite 1400 
Austln. TX 78701-4043 
Kelly-Moon, Patnt Company. Inc 
Alaskan Copper Works 
Howard D. Burnett 
Hawley Troxell Ennis & Hawiey. LLP 
P.O. Box 100 
Pocatello. ID 83204 
Eaton Electrical Inc. 
Cutler Hammer 
John A. Bailey. Jr. 
Racine. Olson. Nye. Budge & Bailey. Chartered 
P.O. Box 1391 
Pocatello. ID 83204-1391 
Gould Incorporated: 
Goulds Pumps Trading Corporation 
Kelly A. Cameron 
Randall L. Schmitz 
Perkins Cole. LLP 
251 East Front Street. Suite 400 
Boise. ID 83702-7310 
Crane Co. 
Alan C. Goodman 
Goodman Law Office 
P.O. Box D 
71 7 7Ih Street 
Rupert. ID 83350 
Rupert Iron Works. Inc 
Thomas J. Lyons 
Merrill & Merrill. Chartered 
109 North Arthur - 5th Floor 
P.O. Box 991 
Pocatello. ID 83204-0991 
& 
Jackson Schmidt 
Pepple. Johnson. Cantu & Schmidt 
1900 Seattle Tower Bldg. 
121 8 Third Avenue 
Seattle. WA 98101 
Owens-Illinois. Inc. 
Marcus W. Nye 
Racine. Olson. Nye. Budge B Bailey. 
Chartered 
P.O. Box 13911 Center Plaza 
Pocatello. ID 83204-1391 
Advanced Industrial Supply. Inc. fIUa 
Pocatello Supply. Inc. 
Murray Jim Sorensen 
Blaser. Sorensen. & Oleson 
285 N.W. Main 
P.O. Box 1047 
Blackfoot. ID 83221 
Steel West, Inc. 
Gary L. Cooper 
Cooper & Larsen. Chartered 
151 North Thlrd Avenue. Sulte 210 
P.0 Box 4229 
Pocatello. ID 832054229 
& 
Steven RIZZO 
Steven V. Rlrro. PC 
1620 SE Taylor St.. Su~te 350 
Portland. OR 97205 
Paramount Supply Company 
Zurn Industnes. Inc. 
Michael W. Moore 
Steven R. Kraft 
Moore & Baskin. LLP 
1001 W. Idaho. Suite 400 
P.O. Box 6756 
Boise. ID 83707 
Hill Brothers 
Brian D. Hamer 
P.O. Box 283% 
161 51h  venue South. Sulte 202 




Kipp and Christian PC 
10 Exchange Place 4" Floor 
Salt Lake City. Utah 841 11 
Chris H. Hansen 
Anderson. Julian & Hull. LLP 
C.W. Moore Plaza 
250 South Fifth Street. Suite 700 
P.O. Box 7426 
Boise. ldaho 83707-7426 
IMO Industries 
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IN THE DISTR~CT COURT OF THE SIXTH J U D I C I A ~ ' ~ ~ - R ; ] I ~ ~ ' ; C ~ ~ ~ ~ - - - -  gel ;; r tt cqLf 
I I L - L - I % 4 \  
IN AND FOR THE STATE OF IDAHO, COUNTY OF BANNOCK 
MILDmD CASTORENA, et a1 1 
1 CASE NO. GV2006-2474PI 
1 




It ' 1 




Pursuant to this Court's prior Memorandum Decision and Order and this Court's 
Judgment dated March 18,2008; 
NOW, THEREFORE, IT IS HEREWITH ORDERED the following defendants 
have Judgment against the following named plaintiffs pursuant the amount indicated. 
Same is pursuant to the Memorandum of Costs filed by said defendants, to which 
plaintiffs have not objected. Said plaintiffs are: 
I .  Alene Stoor, individually and as spouse and personal representative of the 
Estate of John D. Stoor. 
2. Stephanie Branch, individually and as spouse and personal representative of the 
estate of Robert Branch, Jr. 
3. Robert L. Hronek. 
4. Marlene Kisling individually and as spouse and personal representative of the 
estate of William D. Frasure. 
5. Norman L. Day 
Case No. CV2006-2474PI 
Judgment 
Page I of 4 
iT IS FURTHER O m E W D  .ludgment is awarded against the above nmed  








Nibco, Inc. J 
Shepard Niles, Inc. 
A. W. Chesterlon Go. 
Cleaver Brooks, Inc. 
ITT Corporation 
Eaton Electrical, Inc. 
Gould Pump, Inc. & Goulds Pumps Trading Corp. 
Garlock Sealin Technologies, LLC 
Alaskan Copper Works, Kelly Moore Paint Co. 
And Square D's 
Henry Vogt Machine Co. 
Warren Pumps, Inc. 
Sterling Fluid Systems (USA) LLC 
Crane Co. 
Honeywell, Inc. 
Hill Brothers Chemical 
IT IS SO ORDERED 
DATED this 23rd day of April, 2008. 
PETER D. McDERMOTT 
District Judge 
Case No. CV2006-2474PI 
Judgment 
Page 2 of 4 
/ d P z  
CERTIFICATE OF MAILING 
I, Kathy Smith, Deputy Clerk, do hereby certify that 1 sent a true and correct copy 
of the foregoing JUDGMENT to counsel listed below on this 23rd day of April 2008, 
with sufficienrr postage thereon prepaid: 
Attorneys for Plaintiffs: 
James C. Arnold 
PETERSEN, PAKINSON & ARNOLD PLLC 
P.O. Box 1645 
Idaho Falls, ID 83403-1645 
G. Patterson Keahey 
G. Patterson Keahey P.C. 
One Independence Plaza, Suite 6 E 2 
Birmingham, Alabama 35209 
Attorneys for Defendants: 
Christopher C. Burke 
Greener Banducci Shoemaker P.A. 
The Carnegie Building 
950 West Bannock Street Suite 900 
Boise, ID 83702 
For: Ingersoll-Rand Co, Viacom, Inc.; 
Westinghouse Electric Corp.;Libby &ens Ford 
Kelly A. Cameroaandall  L. Schmitz 
Perkins Coie, LLP 
25 1 East Front Street, Suite 400 
Boise, ID 83702-73 10 
For: Crane Co. and Honeylvell 
David H. Maguire 
Maguire & Kress 
P.O. Box 4758 
Pocatello, ID 83205-4758 
For: A. Wl Chesterton Co. d Shephard Niles, Inc. 
A. Bruce Larson 
P.O. Box 6369 
Pocatello, ID 83205-6369 
For: Cleaver-Brooks (a division of Aqua Chem) 
And ITT Industries, Inc. 
Brian D. Harper 
Attorney at Law 
P.O. Box 2838 
Twin Falls, ID 83303 
For: Guard Line, Inc. 
Case No. CV2006-2474PI 
Judgment 
Page 3 of 4 
C- Thothy I-lopkins and Kay Andrews 
Steven K, Brown Brown McCamol1, LLP 
Wopkins Roden Grockett Hansen & Hoopes, PLLG 11 1 Congress Ave., Suite 400 
P.O. Box 51219 Austin, TX 7870 1-4043 
Idaho Falls, ID 83405-12 19 For: Kelb-Noore Paint Go., Inc. 
For: Alaskan Copper WorMquare D 
Gary T. Dance 
Lee Radford 
MafitThomas Basrett RockFields 
P.Q. Box 817 
Pocatello, ID 83204 
F o r  Henvy Vogt Machine Co F m e n  Pumps, Inc 
Howad B. Bumett 
Hawley Troxell Ennis & Hawley 
P.O. Box 100 
Pocatello, ID 83204 
For: Eaton Electrical Inc. 
Donald J. FarleyfDana HerberholvXevin ScanIan 
Hall Farley Obenecht & Blanton, P.A. 
P.O. Box 1271 
Boise, ID 83701 
For: NIBGO, Inc. 
Michael W. Moore 
Steven R. Kraft 
Moore Baskin & Elia, LLP 
P.O. Box 6756 
Boise, ID 83702 
For: Hill Brosthers Chemical Go. 
John A. Bailey, Jr. 
Racine, Olson, Nye, Budge & Bailey, Chtd. 
P.O. Box 1391 
Pocatello, ID 83204-139 1 
For: Could Inc. and Goulds Pumps Trading Gorp. 
Case No. CV2006-2474PI 
Judgment 
Page 4 of 4 
I N  THE D I S T R I n  COURT OF THE SIXTH JUDICIAL D I m R I U  OF THE 
STATE OF IDAHO, I N  AND FOR THE COUNW OF BANNOCK 
MILt3RED CASl'ORENAI Individually and 
as Spouse and Personal Representative of 
the Estate of TED GA-ORENA; 
ALENE STOOR, Individually and as 
Spouse and Personal Represenmtive o f  the 
Estate of JOHN D. STO0R; 
STEPHANIE BRANCH, Individually and 
as Personal Representative of the Estate of 
ROBERT BRANCH, JR.; and 
MARLENE USLING, Individually and as 
Personal Represenmtive of the Estate of 




ALASKAN COPPER WORKS; 
AMERIVENT SALES, INC.; 
ANCHOR PACKING COMPANY; 
A.W. CHESTERTON COMPANY; 
B A B m  STEAM SPECIALTY, CO.; 
BECHTEL aka: SEQUOIA VENTURES; 
BULLOUGH ABATEMENT; INC.; 
BELL & GOSSElT; 
CERTAINTEED CORPORATION; 




EBONY CONSTRUCTION CO.; 
EMERSON ELECTRIC CO; 
FAIRBANKS MORSE PUMP 
CORPORATION; 
FMC CORPORATION; 
FOSTER WHEELER COMPANY; 
GARLOCK INCORPORATED; 
GOULD INCORPORATED; 

























rrr INDUSTRIES, INC.; 
INGERSOLL-RAND COMPANY; 
JOHNSTON PUMPS; 
KELLY-MOORE PAINT COMPANY, 
INC.; 
METROPOLITAN LIFE INSURANCE 
COMPANY; 
NIBCO, INCm, A/K/A Northern Indiana 
Brass Co.; 
NORDSTROM VALVE COMPANY; 
OBIT INDUSTRIES, INC; 
OWENS-ILLINOIS, INC.; 
PARAMOUNT SUPPLY COMPANY; 
<<i 
PAUL ROBERTS MACHINE SUPPLY 
c ': DIVISION; 
ADVANCED INDUSTRIAL SUPPLY, INC. 
f/ k/a POCATELLO SUPPLY, INC.; 
RELIANCE ELECTRIC MOTORS; 
ROCKWELL AUTOMATION, INC; 
RUPERT IRON WORKS; 
SACOMA-SIERRA; 
SCHNEXDER ELECTRIC; 
SHEPARD NILES, INC.; 
STEEL WEST, INC.; 
STERLING FLUID SYSTEM; 
VXACOM INC.; 
WARREN PUMPS, INC.; 
WESTINGHOUSE ELECTRIC 
CORPORATION; and 
ZURN INDUSTRIES, INC.; 
DEFENDANTS-RESPONDENTS. 
Appealed from: Sixth Judicial District, Bannock Counv 
Honorable Peter D. McDermott, presiding. 
Bannock County Case No: CV-2006-2474-PI 
Order of Judgment Appealed from: Memorandum Decision and Order, filed on 
the 1 8 ~  day of March, 2008. 
Attorney for Appellant: James C. Arnold, Petersen, Parkinson & Arnold, PLLC, 
Idaho Falls, ID and G. Patterson Keahey, P.C., Birmingham, Alabama. 
Attorney for Respondent: David H. Maguire, Christopher P. Graham, Christopher 
C. Burke, Gary T. Dane, Lee Radford, Benjamin C. Ritchie, Donald Carey, Robert 
Williams, Donald C. Farley, A. Bruce Larson, C. Timothy Hopkins, Steven K. 
Brown, Kay Andrews, Howard D. Burnett, John A. Bailey, Jr., Kelly A. Cameron, 
Randall L. Schmitz, Alan C. Goodman, Thomas J. Lyons, Jackson Schmidt, 
Marcus W. Nye, Murray Jim Sorensen, Gary L. Cooper, Steven Rizzo, Michael W. 
Moore, Steven R. Kraft, Brian D. Harper, Michael Skolnick, Kevin Murphy, and 
Chris H. Hansen. (See Attached Cert. of Service for Addresses) 
Appealed by: Plaintiffs-Appellants 
Appealed against: Defendants-Respondents 
Notice of Appeal filed: 4-21-08 
Notice of Cross-Appeal filed: No 
Appellate fee paid: Yes 
Request for additional records filed: Yes 
Request for additional reporter's transcript filed: No 
Name of Reporter: Stephanie Davis 
Was District Court Reporter's transcript requested? Yes 




Clerk of the Distri&-531z.u 
,- 
CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy of the above and foregoing has been sent via 
email on this the day of April, 2008 as follows: 
David ti. MBguire 
Maguire & Kmm 
1414 E. Center 
P.0, Box 4-758 
Pocatello, 10 832054758 
A.W. C b M o n ;  
w a r d  Milag; 
Guard-L.iM%, Inc. 
Christophr P. Graham 
Tmut Jones Wdhlll Fuhman PA 
225 N. 9* S W t  Suite 280 
P.O. Box 1 097 
Bolse, ID 83701 
Anchor PacYng Co. ; 
Oarlock, Incorporated 
Fairbanks Nurse Pump Corporation 
Christopbr C. Burke 
Greener Benducci Shoemaker, PA 
950 West Bannock Street 
Suite 900 
Boise, ID 83702 
1ngersolE.Rand Company; 
Viacom, I*.: 
WsstJnghouse Electric Corporation; 
Viacom, Inc. 
Gary T. Dance 
Lee Radford 
Benjamin C. Ritchie 
Moffatt, Thomas, Barrett, Rock & Fields 
P.O. Box 817 
Pwzatello, ID 83204 
FMC Corporation; 
Wamn Pumps, Inc.; 
Henry Vogt Urchine Go. 
Donald Carey 
Robert Willtams 
Quane Smith LLP 
2325 West Broadway, Suite B 
ldaho Falls. ID 83402-2913 
Babbit Steam Spdalty's Co.; 
Reliance Electric Motors: 
Rockwell Automation, Inc. 
Donald C. Farley 
Hail, Farley, Dberrecht & Blanton, P.A. 
702 West ldaho, Suite 700 
P.O. Box 1271 
Boise, ID 83701 
Nibco, Inc., alkfa Northern Indiana Brass 
Co. 
A. Bruce Lanon 
707 North 7th Avenue 
P.O. Box 6369 
P ~ t e l l o ,  ID 83201 
Cleaver Brooks, a Division of Aqua Chem, Inc.; 
ITT Industries, lnc. 
C. Timothy Hopkins 
Steven K. Brown 
Hopkins Roden Crocken Hansen 8 Hoapes 
P.O. Bax 51 21 9 
Idaho Falls. ID 83405-1219 
& 
Kay Andrews 
Bfown McCamll, LLP 
11 1 Congress Avenue, Suite 1400 
Austin, TX 787014043 
Kelly-Moore Paint Company, Inc. 
Alaskan Copper Works 
Howard D. Burnett 
Hawley Troxell Ennis 8. Hawley, LLP 
P.O. Box 100 
Pocatello, ID 83204 
Eaton Electrical Inc. 
Cutler Hammer 
John A. Bailey, Jr. 
Racine, Olson, Nye, Budge & Bailey, Chartered 
P.O. Box 1391 
Pocatello, ID 83204-1391 
Gould Incorporated: 
Goulds Pumps Trading Corporation 
Kelly A. Cameron 
Randall L. Schrnltz 
Perklns Cole, LLP 
251 East Front Street, Suite 400 
Boise, ID 83702-7310 
Crane Co. 
Alan C. Goodman 
Goodman Law Office 
P.O. Box D 
71 7 7m Street 
Rupert, ID 83350 
Rupert lmn Works, Inc. 
Thomas J. Lyons 
Merrill & Merrill, Chartered 
109 North Arthur - 5th Floor 
P.O. Box 991 
Pocatello, ID 83204-0991 
& 
Jackson Schmidt 
Pepple, Johnson, Cantu & Schmidt 
1900 Seattle Tower Bldg. 
121 8 Third Avenue 
Seattle, WA 98101 
Owens-Illinois, Inc. 
Marcus W. Nye 
Raclne, Olson, Nye, Bud~e & Bailey, 
Chartered 
P.O. Box 13911 Center Plaza 
Pocatello, ID 83204-1391 
Advanced industrial Supply, Inc. ffWa 
PocefeIo Supply, Inc. 
Murray Jim Soremen 
Blaser, Sorensen, & Oleson 
285 N.W. Main 
P.O. Box 1047 
Blackfoot, ID 83221 
Stet31 West, Inc. 
Gary L. Cooper 
Cooper & Larsen, Chartered 
151 North Third Avenue, Suite 210 
P.O. Box 4229 
Pocatello, ID 832054229 
& 
Steven Rino 
Steven V. R i m ,  PC 
1620 SE Taylor St., Suite 350 
Portiand, OR 97205 
Paramount Supply Company; 
turn Industries, Inc. 
Michael W. Moore 
Steven R. Kraft 
Moore & Baskln, LLP 
1001 W. Idaho, Suite 400 
P.O. Box 6756 
Boise, ID 83707 
Hlll Brothers 
Brtan D. Harper 
P.O. Box 2838 
161 5@'Avenue South, Suite 202 




Kipp and Christian PC 
10 Exchange Place 41h   lo or 
Salt Lake Clty, Utah 841 11 
Chris H. Hansen 
Anderson, Julian & Hull, LLP 
C.W. Moore Plaza 
250 South Fiih Street, Suite 700 
P.O. Box 7426 
Boise, ldaho 83707-7426 
IMO Industries 
Notice of Appeal - 7 
Chistopher C. Burke, ISB No. 2098 
Soo Y. Klang, IS73 No. 6'752 
GEENER BURKE SEIOEMAKER P.A. 
950 W. Bannock Street, Suite 900 
Boise, Idaho 83702 
Telephone: (208) 3 19-2600 
Facsimile: (208) 3 19-2601 
Ernail: cburke@greenerlaw.com 
skang@greenerIaw.com 
Attorneys for CBS Corporation, a Delaware 
corporation, flkla Viacorn Inc., successor by merger 
to CBS Corporation, a Pennsylvania corporation, 




\@ IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
ib 
\ STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
MILDRED CASTOENA, Individually and as 
Spouse and Personal Representative of the 
Estate of TED CASTOENA; ALENE 
STOOR, Individually and as Spouse and 
Personal Representative of the Estate of JOHN 
D. STOOR; STEPHANIE BRANCH, 
Individually and as Personal Representative of 
the Estate of ROBERT BRANCH, JR.; 
ROBERT L. HRONEK; MARLENE KISLING, 
Individually and as Personal Representative of 
the Estate of WILLIAM D. FRASUE; 
NORMAN L. DAY, 
Plaintiffs- Appellants, 
v. 
GENERAL ELECTRIC, et al., 
Defendants-Respondents. 
Case No. CV-2006-2474-PI 
(Idaho Supreme Ct. Docket No.: 35123) 
RESPONDENTS INGERSOLL- 
RAND AND WESTINGHOUSE'S 
REQUEST FOR ADDITIONAL 
REPORTER'S TRANSCRIPT AND 
CLERK'S RECORD 
TO: THE ABOVE-NAMED APPELLANTS AND THEIR ATTORNEYS; CLERK OF THE 
DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF BANNOCK; AND THE COURT 
REPORTER 
/9&& 
RESPONDENTS IHGERSOLL-RAND AND WESTINGHOUSE'S REQUEST FOR ADDITIONAL 
REPORTER'S TRANSCRIPT AND CLERK'S RECORD - PAGE I 
18663-003/094 19-003 #241423 
NOTICE IS HEMBY GIVEN THAT: 
1. Respondents Ingersoll-Rand Corporation ("Ingersoll-Rand") and CBS 
Corporation, a Delaware corporation, f/Wa Viacorn Inc., successor by merger to CBS 
Corporation, a Pennsylvania corporation, fMa Westiiighouse Electric Coqoration 
("Westinghouse") (collectively "'Respondents"), by and through its counsel of record, Creener 
Burke Shoemaker P.A., hereby request the following additional Reporter's Transcript: 
a. The entire transcript of the December 10,2007 hearing on Respondents? Motiolis 
for Summary Judgment; 
4 
r b. The entire transcript of the February 25,2008 hearing on Respondents? Motions for 
2\" 
\ Reconsideration and Permissive Appeal; 
2. Respondents request that the following additional documents be included in the 
Clerk's Record: 
a. The February 8, 2008 Motion for Expedited Hearing on Defendant Ingersoll-Rand 
and Westinghouse's Motion for Permissive Appeal Pursuant to IAR 12(b); 
b. The February 13,2008 Defendants Ingersoll-Rand and Westinghouse's Joinder in 
Defendant Sterling Fluid Systems (USA), LLC, Warren Pumps, Inc. and Henry 
Vogt Machine Company's Motion for Reconsideration; 
v c. The March 18,2008 Memorandum Decision and Order Re: Personal Injury Claims 
of Hronek and Day and Wrongful Death Claims of Stoor, Branch and Frasure; 
v' d. The March 26,2008 Ingersoll-Rand Memorandum of Costs; 
- e. The March 26,2008 Westinghouse Memorandum of Costs; and 
f. The April 23,2008 Judgment. 
3 
RESPONDENTS INGERSOLL-RAND AND WESTINGHOUSE'S REQUEST FOR ADDITIONAL 
REPORTER'S TRANSCRIPT AND CLERK'S RECORD - PAGE 2 
18663-0031094 19-003 #241423 
3. Respondents certifjl that: 
a. A copy of this Request bas been sewed upon the Reporter and Clerk; 
b. The Clerk of the Courl will be paid the fee for preparation of the Reporter's 
Transcript and any additional docments requested by this Request upon receipt of 
a statement or a letter indicating the arnomt to be paid; and 
c. Service has been made upon d l  parties required to be served pursuant to Rule 20, 
,3 kit 
DATED this P- day of May, 2008. 
Christ&her C. Burke 
Soo Y. Rang 
Attorneys for GBS Corporation, a Delaware 
corporation, flkla Viacom Inc., successor by merger 
to CBS Corporation, a Pennsylvania corporation, 
f/Ma Westinghouse Electric Corporation and 
Ingersoll-Rand Corporation 
RESPONDENTS INGERSOLL-RAND AND WESTINGHOUSE'S REQUEST FOR ADDITIONAL 
REPORTER'S TRANSCRIPT AND CLERK'S RECORD - PAGE 3 
18663-0031094 19-003 #24 1423 
CERTIFICATE OF SERVICE 
* I HEREBY CERTIFY that on the,> day of May, 2008, a true and correct copy of the 
within and %regoing instrument was served upon: 
Merrill & Merrill 
1 09 N. Arthur, 5th Floor 
Pocatello, ID 83204-099 1 
James C. Arnold 
Petersen Parkinson & Amold, PLLC 
390 N. Capital Avenue 
P.O. Box 1645 
Idaho Falls, ID 83403-1 656 
US .  Mail 
C] Facsimile (208) 522-8547 
C] Hand Delivery 
Overnight Delivery 
Email 
Birmingham, AL 35209 
7 17 7" Street 
P.O. Box D 
Rupert, ID 83350 
C] U.S. Mail 
C] Facsimile (208) 232-2499 
C] Hand Delivery 
C] Overnight Delivery 
rn Email 
Attorney for Advanced Industrial Supply Inc. 
Attorney for Owens-Illinois Inc. 
Jackson Schmidt 
Pepple Johnson Cantu & Schmidt, PLLG 
121 8 Third Avenue, Suite 1900 
Seattle, WA 98 10 1-305 1 
Attorney for Owens-Illinois Inc. 
W. Marcus Nye 
Racine Olson Nye Budge & Bailey, Chtd. 
20 1 E. Center 
P.O. Box 1391 
Pocatello, ID 83204-1391 
/ 7 0 7  
RESPONDENTS INGERSOLL-RAND AND WESTINGHOUSE'S REQUEST FOR ADDITIONAL 
REPORTER'S TRANSCRIPT AND CLERK'S RECORD - PAGE 4 
18663-0031094 19-003 #241423 
C] U.S. Mail 
C] Facsimile (206) 625- 1627 
C] Hand Delivery 
C] Overnight Delivery 
rn Email 
C] U.S. Mail 
C] Facsimile (208) 232-6109 
C] Hand Delivery 
C] Overnight Delivery 
rn Email 
(208) 232-6 109 
201 E. Center 
P.O. Box 1391 Overnight Delivery 
Pocatello, ID 83204- 13 8 1 
Attorney for Gould Incorporated and Coulds Pumps 
David EI. Maguire and/or David R. Krcss 
Maguire & Kress 
14 14 E. Center 
P.O. Box 4758 
Pocatello, ID 83205-4'758 
Attorneys for A. W. Chesterton Company 
Christopher P. Graham 
Brassey Wetherell Crawford & Garrett, LLP 
203 Main Street 
P.O. Box 1009 
Boise, ID 83702 
a U.S. Mail 
0 Facsimile (208) 232-5 1 El 1 
Hand Delivery 
0 Overnight Delivery 
Ernail 
/ Attorneys for Garlock Incorporated, Anchor Packing I 1 
Company 
Murray J.("Jimn) Sorensen 
Blaser Sorensen & Hansen 
285 NW Main 
P.O. Box 1047 
Blackfoot, ID 83221 
Attorneys for Steel West Inc. 
Howard D. Burnett 
Hawley Troxell Ennis & Hawley LLP 
3 33 South Main Street 
P.O. Box 100 
Pocatello, ID 83204 
0 U.S. Mail 
Facsimile (208) 785-7080 
0 Hand Delivery 
0 Overnight Delivery 
[XI Email 
0 U.S. Mail 
0 Facsimile (208) 233-1304 
Hand Delivery 
0 Overnight Delivery 
[XI Ernail 
Attorneys for Eaton Electrical Inc. (fIMa Cutler- 
Hammer Inc.). 
RESPONDENTS INGERSOLL-RAND AND WESTINGHOUSErS REQUEST FOR ADDITIONAL 
REPORTER'S TRANSCRIPT AND CLERK'S RECORD -PAGE 5 
18663-003109419-003 #241423 
Gary TI Dance andlor Lee Radford 
and/or Benjaniin C. Ritchie 
Moffatt, Thomas, Barrett, Rock & Fields Chid. 
41 2 West Center 
P.O. Box 817 
Pocatello, ID 83204 
Attorneys for Defendants FMC Corporation, Henry 
V o ~ t  Machine Go., and Warren Pumws, Inc. 
Donald IF. Carey andlor Carole I. Wesenberg 
Robert D. Williams 
Quane Srnith LLP 
2325 West Broadway, Suite B 
Idaho Falls, ID 83402-29 13 
0 U.S. Mail 
C] Facsimile (208) 232-0 150 
C] Wand Delivery 
C] Overiiight Delivery 
Ernail 
C] U.S. Mail 
C] Facsimile (208) 529-0005 
C] Hand Delivery 
C] Overnight Delivery 
rn Email 
Attorneys for Defendants Reliance Electric Company I 
and Rockwell Automation, Inc. 
A. Bruce Larson 
155 S. 2nd 
P.O. Box 6369 
Pocatello, ID 83205-6369 
Attorneys for P & H Cranes, alkla Harnishcchfegor 
Corporation, Cleaver-Brooks, a Division of AQUA 
I Attorneys for Defendants Paramount Supply Company, I 1 
C] U.S. Mail 
C] Facsimile (208) 478-7602 
0 Hand Delivery 
C] Overnight Delivery 
rn Email 
Chem, Inc. 
Gary L. Cooper andlor M. Anthony Sasser 
Cooper & Larsen, Chartered 
15 1 North 3rd Avenue, Suite 2 10 
P.O. Box 4229 
Pocatello, ID 83205-4229 
Zurn Industries, Inc., and Bullough Abatement, Inc. 
Andrew Grade and/or M. Mattingly 
C] U.S. Mail 
C] Facsimile (208) 235-1 182 
C] Hand Delivery 
C] Overnight Delivery 
rn Email 
Steven V. Rizzo, PC 
Lincoln Place, Suite 350 
1620 SW Taylor Street 
Portland, OR 97205 
C] U.S. Mail 
C] Facsimile (503) 229-0630 
C] Hand Delivery 
C] Overnight Delivery 
rn Email 
Attorneys for Defendants Paramount Supply Company 
and Zurn Industries, Inc. 
RESPONDENTS INGERSOLL-RAND AND WESTINGHOUSE'S REQUEST FOR ADDITIONAL 
REPORTER'S TRANSCRIPT AND CLERK'S RECORD -PAGE 6 
18663-003/09419-003 #241423 
(208) 395-8585 
702 West Idaho, Suite 700 
P.O. Box 1271  Overnight Delivery 
Boise, ID 83701  
I Attorneys for Defendants NIBCO Inc. & Parker- I 1 
Hamifin 
G. Timothy Hopkins and/or Steven K. Brown 
Hopkins Roden Crockett Hansen & Hoopes 
P.O. Box 51219 
428 Park Avenue 
Idaho Falls, ID 83405-1219 
C] U.S. Mail 
Facsimile 
C] Hand Delivery 
C] Overnight Delivery 
rn Ernail 
1 Attorneys for Defendants Alaskan Copper Works and 1 I 
1 Kelly-Moore Paint Company 
Brian Harper 
Attorney at Law 
1 6  1 5th Avenue, Suite 202 










Moore & Baskin, LLP 
100  1 W. Idaho, Suite 400 
P.O. Box 6756 
Boise, ID 83707 
Attorneys for Defendant Guard-Line, Inc. 
Michael W. Moore andlor Steven R. Qaft 
C] Facsimile (205) 336-703 1 
C] Hand Delivery 
C] Overnight Delivery 
rn Email 
U.S. Mail 
/ Attorneys for Defendant Hill Brothers Chemical I 1 
Company 
Randall L. S c h i t z  and/or Kelly Cameron 
And/or Randall L. S c h i t z  
Perkins Coie LLP 
25 1 East Front Street, Suite 400 
Boise, ID 83 702-73 1 0  
C] U.S. Mail 
C] Facsimile (208) 343-3232 
C] Hand Delivery 
tZ] Overnight Delivery 
rn Email 
7!& 
RESPONDENTS INGERSOLL-RAND AND WESTINGHOUSE'S REQUEST FOR ADDITIONAL 
REPORTER'S TRANSCRIPT AND CLERK'S RECORD -PAGE 7 
18663-003109419-003 #241423 
Attorneys for Defendants Crane Company and 1 
Honeywell Corporation 
Henry Mi. Oliver Building 
535 Smithfield Street Overnight Delivery 
Pittsburgh, PA E 52 1 1 -23 12 
624 E. Center, Room 21 1 Overnight Delivery 
Pocatello, ID 83205 
P.O. Box 4574 
Pocatello, ID 83205 
Soo Y. Kang 
17/23 
RESPONDENTS INGERSOLL-RAND AND WESTINGHOUSE'S REQUEST FOR ADDITIONAL 
REPORTER'S TRANSCRIPT AND CLERK'S RECORD -PAGE 8 
18663-0031094 19-003 #241423 
In the Supreme Court of the State of Idaho 
A a b8 
MILDRED CASTORENA, ET AL, 1 
1 
PlaintiRs-Appellants, ) 
) ORDER M E m m C  TITLE 
v. 1 
1 Suprme Court Docket No. 35 123 
GENERAL ELECTRIC, ET AL, 1 Bamock County Case No. 2006-2474 
1 
Defendmts-Respondents. ) 
A MOTION TO ESTABLISH TITLE was filed by counsel for Appellmts on April 10, 
2008, requesting this Court enter an Order in the above entitled appeal setting out the proper 
caption for this appeal. Therefore, good cause appearing, 
ill IT HEREBY IS ORDERED that: the TITLE in the above entitled appeal be, and hereby 
I// is, AMENDED as ~OIIOWS: 
MILDRED CASTORENA, Individually and as ) 
Spouse and Personal Representative of the Estate ) 
of TED CASTORENA; ALENE STOOR, ) 
Individually and as Spouse and Personal 1 
Representative of the Estate of JOHN D. ) 
STOOR; STEPHANIE BRANCH, Individually ) 
and as Personal Representative of the Estate of 
ROBERT BRANCH, JR.; and MARLENE 1 
KISLING, Individually and as Personal ) 







GENERAL ELECTRIC; ALASKAN COPPER ) 
WORKS; AMERNENT SALES, INC.; ) 
ANCHOR PACKING COMPANY; A.W. ) 
CHESTERTON COMPANY; BABITT STEAM ) 
SPECIALTY, CO.; BECHTEL aka: SEQUOIA ) 
VENTURES; BULLOUGH ABATEMENT, ) 
INC.; BELL & GOSSETT; CERTAINTEED ) 
CORPORATION; CLEAVER-BROOKS, a 1 
Division of Aqua Chem., Inc.; CRANE CO. ; ) 
CUTLER HAMMER; EBONY ) 
CONSTRUCTION CO. +EMERSON ) 
ORDER AMENDING TITLE - Docket No. 35 123 
I 
ELECTRIC CO.; FAIRBANKS MORSE PUMP ) 
COWOUTION; FMC COWORATION; 1 
FOSTER W E E L E R  COMPANY; GARLOCK ) 
INCOWOUTED; COULD ) 
INCOWORATED; GOULDS PUMPS 
TRADNG COW.; CUAm-LZNE, INC.; ) 
HENRY VOCT MACHINE CO.; HILL 
BROTHERS; HONEWELL, INC.; IMO ) 
INDUSTRIES; INDUSTRlAL HOLDING 
p\ 
) 
CORPORATION; ITT INDUSTRIES, INC.; ) 
" INGERSOLL-RAND COMPAW; JOmSTON ) r. 
\ PUMPS; KELLY-MOORE PAINT COMPANY, ) 
INC. ; METROPOLITAN LIFE INSURANCE ) 
COMPANY; NIBCO, INC., AJWA Northern ) 
Indiana Brass Go. ; NORDSTROM VALVE ) 
COMPANY; OBIT INDUSTRIES, INC; ) 
OWENS-ILLINOIS, INC.; PARAMOUNT ) 
SUPPLY COMPANY; PAUL ROBERTS ) 
MACHINE SUPPLY DIVISION; ADVANCED ) 
INDUSTRIAL SUPPLY, INC. EWa ) 
POCATELLO SUPPLY, INC.; RELIANCE ) 
ELECTRIC MOTORS; ROCKWELL 1 
AUTOMATION, INC.; RUPERT IRON ) 
WORKS; SACOMA-SIERRA; SCHNEIDER ) 
ELECTRIC; SHEPARD NILES, INC.; STEEL ) 
WEST, INC.; STERLING FLUID SYSTEM; ) 
-JQIACOM INC.; WARREN PUMPS, INC.; ) 
WESTINGHOUSE ELECTRIC ) 




DATED this ?*day of May 2008. 
For the Supreme Court 
cc: Counsel of Record 
IN THE DISTRICT COURT OF THE SIXTH JUDICIA 
IN AND FOR THE STATE OF IDAHO, COUNTY OF I? 
MILDmD CASTOmNrl, et a1 
1 CASE NO. CV2006-2474BI 
1 




G E N E W  ELECTWC, et al. 
) 
Defendants. 
- WILLIS EUGENE NORTON, SR., et al. ) 
t 
r CASE NO. CV2006-2475PH 
Plaintiffs, 
) 
vS. i JUDGMENT 
) 
GENERAL ELECTRIC, et al. 1 
Defendant. 
On March 18,2008, this Court signed a Memorandum Decision and Order in the 
above entitled cases and thereafter, on said date, signed a final Judgment in accordance 
with Idaho Rule of Civil Procedure 54(b). Unfortunately, this final Judgment has been 
misfiled as this Court, in reviewing the files in these cases is unable to locate same. 
NOW, THEREFORE, IT IS HEREWITH ORDERED this Court hereby disnlisses 
the personal injury claims filed by plaintiffs Hronek and Day as against each defendant 
named in the Complaint. 
Case Nos. CV2006-2474PI and CV2006-2475PI 
Judgment $ 7 2 0  
Page 1 of 4 
IT IS FURTHER O m E E D  the wonghl  death claims filed by Stoor, Branch, 
and Frasure are dismissed with prejudice, as to each dekndant named in the Complaint. 
IT IS FURTHER O m E W D  all counts are dismissed as set forth in this Coufi"s 
Conclusion beginning at Page 14 of the Memorandm Decision and Order dated March 
DATED this lgth day of June, 2008 
Nunc Pro Tunc 
March 18, 2008 
District Judge 
RULE 54(b) CERTIFICATE 
With respect to the issues determined by the above judgment or order it is hereby 
CERTIFIED, in accordance with Rule 54(b), I.R.C.P., that the court has determined that 
there is no just reason for delay of the entry of a final judgment and that the court has and 
does hereby direct that the above judgment or order shall be a final judgment upon whicli 
execution may issue and an appeal may be taken as provided by the Idaho Appellate 
Rules. 
DATED this 1 8tl" day of June, 2008. 
Nunc Pro Tune 
March 18, 2008 
District Judge 
Case Nos. CV2006-2474PI and CV2006-2475PI 
Judgment 
Page 2 of 4 
CERTIFICATE OF EMAIL SERVICE 
Castorena, Et A1 vs. General Electric, Et A1 
Norton Et A1 vs. Genderal Electric, Et Al 
I, Kathy Smith, Deputy Clerk, do hereby certify that I emailed a true and correct 
copy of the foregoing Judgment to counsel listed below on this 19& ay of June, 2008: 
G. Pt-lttterson Kcahey vcrawford@mesohe1~.com 
J m e s  C. h o l d  
A. Bruce Larson 
Alan Goodman 
Amy B. Brcman recordsmanal?;ement@,rizzopc.com 
Benjamin C. Ritchie bcr@,moffatt.com 
Brian Harper 
C. Timothy Hopkins 
Carol Tippi Volyn 
Casey K. McGarvcy 
Chris Burke 
Chris Hansen 
Christopher P. Graham 
Dana Herberholz 
Donald F. Carey 
Donald J. Farley 
Donald W. Lojek 
Gary L. Cooper 
Gary T. Dance 
Howard D. Burnett 
Jayson Daywitt 
John A. Bailey, Jr. 
John G. Goller 
J. Kevin Murphy 
Kevin J. Scanlavl 
L.Charles Johnson, I11 
Case Nos. CV2006-2474PI and CV2006-2475PI 
Judgment 
Page 3 of 4 
Mary Price Birk 
Michael W. Moore 
Michael Skolnick 
Randall L. S c h i t z  
Richard Boardman 
Robert D. Williams 
Ronald Hellbusch 
Steven K. Brown 
f leven R. Krafi 
W. Marcus W. Nye 
David H. Maguire 
Thomas J. Lyons 
Wade L. Woodard 
Lee Radford 








Case Nos. CV2006-2474PI and CV2006-2475PI 
Judgment 
Page 4 of 4 
I 
MILDRED CASTORENA, individually mdas--f---- 
individually and as Spouse and Personal 
Representative of the Estate of JOHN D. 
STOOR; STEPHANIE BRANCH, individually ) 
and as Personal Representative of the Estate of ) 
ROBERT BRANCH, JR. ; and MARLENE ) 
KISLING, inchvidually and as Personal 1 




v. ) ORDER CONDITIONALLY 
) CONSOLIDATING APPEALS 4 GENERAL ELECTRIC; ALASKA COPPER ) 
3 WORKS; AMERNENT SALES, INC., ) 
\ ANCHOR PACKING COMPANY; A. W. ) 
CHESTERTON COMPANY; BABITT STEAM ) 
SPECIALTY, CO.; BECHTEL aka SEQUOIA ) 
VENTURES; BULLOUGH ABATEMENT, ) 
INC.; BELL & GOSSETT; CERTAINTEED ) 
CORPORATION; CLEAVER-BROOKS, a ) 
division of Aqua Chem, Inc.; CRANE CO.; ) 
CUTLER HAMMER, EBONY CONSTRUC- ) NO. 35123 
TION CO.; EMERSON ELECTRIC CO.; ) 
FAIRBANKS MORSE PUMP CORPORA- ) 
TION; FMC CORPORATION; FOSTER ) 
WHEELER COMPANY; GARLOCK ) 
INCORPORATED; GOULD INCOR- ) 
POUTED; GOULDS PUMPS TRADING ) 
COW.; GUARD-LINE, INC.; HENRY ) 
VOGT MACHINE CO.; HILL BROTHERS; ) 
HONEYWELL, INC.; IMO INDUSTRIES; ) 
INDUSTRIAL HOLDING CORPORATION; ) 
ITT INDUSTRIES, INC. ; INGERSOLL-FUND ) 
COMPANY; JOHNSTON PUMPS; KELLY- ) 
MOORE PAINT COMPANY, INC.; ) 
METROPOLITAN LIFE INSURANCE ) 
COMPANY; NIBCO, INC.; &a Northern ) 
Indiana Brass Co.; NORDSTROM VALVE ) 
COMPANY; OBIT INDUSTRIES, INC; ) 
OWENS-ILLINOIS, INC. ; PARAMOUNT ) 
SUPPLY COMPANY; PAUL ROBERTS ) / 7 w  
ORDER CONDITIONALLY CONSOLIDATING APPEALS - Page 1 of 4 
U C H I N E  SWPLY DTVISION; ADVANCED ) 
NDUST SUPPLY, INC. W a  ) 
POCATELLO SUPPLY, INC.; RELIANCE ) 
ELECTNC MOTORS; ROCKWELL 
AUTOMATION, INC.; RUPERT R O N  
w o m s ;  S A G O M A - s m m ;  S C r n I D E R  ) 
ELECTREC; S H E P M  NILES, NC.; STEEL 1 
VtEST, DJC.; STE FLUID SYSTEM; ) 
VIAGOM INC.; W N PUMPS, INC.; 1 
WSTINGHOUSE ELECTRIC CORPORA- ) 
TION; and ZUlQ-4 INDUSTRUES, INC., ) 
Defendants-Respondents. ) 
GENl2FUL ELECTRIC, ALASKAN COPPER ) 
WORKS; AIS4EWENT SALES, INC.; ) 
ANCHOR PACKING COMPANY; A.W. ) 
CHESTERTON COMPANY; BABITT STEAM ) 
SPECIALTY, CO.; BECHTEL aka, SEQUOIA ) 
VENTURES; BULLOUGH ABATEMENT, ) 
INC.; BELL & OSSETT; CERTAINTEED ) 
CORPORATION; CLEAVER-BROOKS, a 
Division of Aqua Chem., Inc.,; CRANE CO.; ) 
CUTLER !iKMhfER; EBONY CONSTRUC- ) NO. 35124 
TION CO.; EMERSON ELECTRIC CO.; 1 
FAIRBANKS MORSE PUMP CORPORA- ) 
TION; FMC CORPORATION; FOSTER ) 
%?HEELER COMPANY; GARLOCK 1 
INCORPORATED; GOULD INCOR- ) 
POUTED; GOULDS PUMPS TRADING ) 
COW.; GUARD-LINE, INC.; HENRY ) 
VOGT MACHINE CO.; HILL BROTHERS; ) 
HONEYWELL, INC.; IMO INDUSTRIES; ) 
INDUSTRIAL HOLDING CORPORATION; ) 
ITT INDUSTRIES, INC.; INGERSOLL-RAND ) 
COMPANY; JOHNSTON PUMPS; KELLY- ) 
MOORE PAINT COMPANY, INC.; ) 
METROPOLITAN LIFE INSURANCE ) 
COMPANY; NIBCO, INC., aMa Northern 1 1 2 ~ -  
ORDER CONDITIONALLY CONSOLIDATING APPEALS - Page 2 of 4 
, !I  
Indiana Brass Co.; NONSTROM VALVE 1 
USTrnS,  ING.; 1 
OMNS-ELNOIS,  NC.; P OUNT 1 
SUPPLY COMPANY; PAUL ROBERTS 1 
WCHIP$E;: SUPPLY DPVISION; m V M G E B  1 
INDLISTUL SUPPLY, ZNC. f M a  1 
POCATELLO SLFPLY, LNC.; E L M N C E  1 
ELECTRIC MOTORS; ROCKWELL 1 
AUTOMATION, WC.; RIPE ) 
WORKS; SACOMA-SIE-; Ex 1 
ELECTIIIC; S H E P W  NILES, INC.; STEEL ) 
W S T ,  INC.; STERLING FLUID SYSTEM; ) 
VIACOM NC. ;  WARREN P W S ,  INC.; 1 
MIESTNGHOUSE ELECTRIC CORPORA- ) 
TION; and ZURN INDUSTRlES, INC., 1 
) 
Defendmts-Respondents. 1 
It appearing that these appeals should be consolidated for all purposes for re- ~bons - 
of judicial economy; therefore, good cause appearing, 
IT HEREBY IS ORDERED that appeal No. 35 123 and 35 124 shall be 
Ill CONSOLIDATED FOR ALL PURPOSES under No. 35123, but all documents filed shall bear 
both docket numbers. Any OBJECTION to tk s  consolidation, by any party to the appeal, mtlst 
be filed within fourteen (14) days of the date of this order. 
/ / I  IT FURTHER IS ORDERED that the District Court Clerk shall prepare a 
Ill C L E W S  RECORD, which shall include b e  documents requested in the Notices of Appeal, 
I /  together with a copy of this Order. 
IT FURTHER IS ORDERED that the District Court Reporter shall prepare a 
REPORTER'S TRANSCRIPT, which shall include the transcripts requested in the Notices of 
Appeal. 

M E D E D  CASTOENA, et al, 1 -,t ".,- J %
I 




Supreme Court: No. 35 123 
GEmMZ, ELECTRIC, et al, 1 
1 
Defendants-Respondents ) 
An Order Conditionally Dismissing Appeal was issued by this Court Nay 8, 
-t 
rd 2008, for the reason the appeal was not from a final judgment. The District Court reentered a 
?\ 
Rule 54(b) Judgment June 19, 2008 nunc pro tunc March 18, 2008; therefore, good cause 
appearing, 
IT HEREBY IS ORDERED that this Court's Order Conditionally Dismissing 
Appeal entered May 8, 2008 be, and hereby is, WTHDRAWN, and this appeal shall now 
proceed with the Clerk's Record and Reporter's Transcript due on or before August 26, 
2008. 
DATED t h s  2oth day of June 2008. 
For the Supreme Court 
cc: Counsel of Record 
District Court Clerk 
District Court Reporter 
In the Supreme Court of the State of Idaho 
MILDRED CASTORENA, et al, 1 
1 
Plaintiffs-Appellants 1 AMENDED ORDER 
1 
1 Supreme Court Docke v. 
1 35123135124 
GENERAL ELECTRIC, et al, 1 ,  
An Order Conditionally Dismissing Appeal was issued by this Court May 8, 2008, for 
the reason the appeal was not from a final judgment. The District Court reentered a Rule 
' I 
i 54(b) Judgment June 19, 2008 nunc pro tunc March 18, 2008; therefore, good cause 
', 
appearing, 
IT HEREBY IS ORDERED that this Court's Order Conditionally Dismissing Appeal 
regarding appealability entered May 8, 2008 be, and hereby is, WITHDRAWN. ctwi-tk 
IT FURTHER IS ORDERED that the due date for preparation of the Clerk's Record 
and Reporter's Transcript shall be suspended until resolution of the motions which are 
currently pending before this Court. 
DATED t h s  23 day of June 2008. 
For the Supreme Court 
gP-ph*w 
Stephen W. ~ e n ~ o n , ' k l e r k  
cc: Counsel of Record 
District Court Clerk 
Court Reporter Stephanie Davis 
AMENDED ORDER - Docket Nos. 3 5 123135 124 
In the Supreme Court of the State of Idaho 
MILDRED CASTORENA, et al, 1 
1 
Plaintiffs-Appellants, 1 
1 .  
v. 1 
1 
GENERAL ELECTRIC, et al, 1 
ORDER GRANTING MOTION 
TO DISMISS RESPONDENT 
NBCO INC. AMEND TITLE IN 
THIS APPEAL 
Supreme Court Docket Nos. 
35123135124 
1 
Defendants-Respondents. 1 Ref. No. 08s-253 
Ill A MOTION TO DISMISS RESPONDENT NIBCO INC. with attachment was filed by 
counsel for Respondent NIBCO Inc. on June 20, 2008, requesting that h s  Court enter an Order 
r? 
dismissing NIBCO Inc. as a Respondent in this appeal for the reason that Respondent NIBCO 
111 Inc. has already been dismissed from this action in the District Court pursuant to the Order of 
Ill Dismissal With Prejudice, filed June 13, 2008. The Court is fully advised; therefore, good cause 
appearing, - 
IT HEREBY IS ORDERED that the MOTION TO DISMISS RESPONDENT NBCO 
INC. in t h s  appeal be, and hereby is, GRANTED, 
IT FURTHER IS ORDERED that N B C O  Inc., shall be removed from the title of t h s  
appeal and the title of hs'appeal shall be AMENDED as follows: 
ORDER GRANTING MOTION TO DISMISS RESPONDENT NIBCO INC. AND AMEND TITLE IN TXlS APPEAL 
M E D E D  CASTOmHA, mdividually and as Spouse } 
and Personal Representative of the Estate of TED 1 
CASTOmHA, ALEm STOOR, individually and as 1 
Spouse and Personal Representative of the Estate of JOEIN ) 
D. STOOR; STEP E B W C H ,  iadividually and as 1 
epresentative of the Estate of ROBERT 1 
, JR.; and M m E m  KISLING, individually ) 





G N W  ELECTRJC; ALASKA COPPER WORKS; ) 
M W W  S m S ,  LNC., ANCHOR P A C m G  ) 
COMPANY; A. W. CEESTERTON C O M P M ;  
BABITT STEAM SPECNTY,  CO.; BEGHTEL aka ) 
SEQUOIA VENTURES; BULLOUCH BATEMEW, ) 
\, DJC.; BELL & GOSSETT; CERTAINEED 
ii, , ) CORPORATION; CLEAVER-BROOKS, a division of ) 
~ q ~ a  them Inc.; CRANE co . ;  CUTLER HAMMER, j ' 
EBONY CONSTRUCTION CO.; EMERSON ELECTRIC ) 
CO.; F m A N K S  MORSE P W  CORPORATION; ) 
FMC CORPORATION; FOSTER WHEELER 
COMPANY; GARLOCK INCORPORATED; COULD ) 
NCORPORATED; GOULDS P W S  TRADING CORP.; ) 
CUARD-LINE, INC.; HENRY VOGT M A C H m  CO.; ) 
H Z L  BRO'IIERS; HONEUWELL, INC.; LMO ) 
~ U S T ~ S ;  INDUSTRIAL HOLDING 1 
CORPOMTION; ITT INDUSTRIES, INC.; ) 
INGERSOLL-RAND COMPANY; JOHNSTON PUMPS; ) 
KELLY-MOORE PAINT COMPANY, INC.; 1 
METROPOLITAN LEE INSURANCE COMPANY; 1 
NORDSTROM VALVE COMPANY; OBIT 1 
INDUSTRIES, INC; OWENS-ILLINOIS, INC.; 1 
P A R A M O m  SUPPLY O M P M ;  PAUL ROBERTS ) 
MAC- SUPPLY, INC.; RELIANCE ELECTRIC ) 
MOTORS; ROCKWELL AUTOMATION, LNC.; 1 
RUPERT IRON WORKS; SACOM-SIERRA; 
SCHNEIDER ELECTRIC; SHEPARD NILES, INC.; ) 
STEEL WEST, INC .; STERLW FLUID SYSTEM; 1 
VIACOM INC.; WARREN PUMPS, INC.; 
WESTINGHOUSE ELECTRIC CORPORATION; and ) 




DATED this day of July 2008 
By Order of the Supreme Court 
cc: Counsel of Record fT.%++' 
ORDER GRANTING MOTION TO DISMISS RESPONDENT NBCO INC. AND AMEND TMXE IN TEiIS APPEAL 
In the Supreme Court o f  the State of Idaho 










ORDER GRANTING MOTIOX 
FOR DELEGATION OF 
JURISDICTION TO THE 
DISTRICT COURT 
Supreme Court Docket Nos. 35 123135 124 
Bannock County Case Nos. 
2006-2474/ 2006-2475 
Ref. No. 075-034 
ill f % /  The following matters are pending: 
"pi 
?\ 1. A MOTION FOR DELEGATION OF JURISDICTION TO THE DISTRICT 
COURT was filed by counsel for Defendants Henry Vogt Machine Co.'s and Sterling 
Fluid Systems (USA) LLC on May 27,2008; 
2. A JOINDER IN MOTION FOR DELEGATION OF JURISDICTION TO THE 
DISTRICT COURT was filed by counsel for Respondent NIBCO, Inc. on May 28, 
2008; 
3. A JOINDER IN MOTION FOR DELEGATION OF JURISDICTION TO THE 
DISTRICT COURT was filed by counsel for Respondent Honeywell, Inc. on June 2, 
2008; 
4. A JOINDER IN MOTION FOR DELEGATION OF JURISDICTION TO T I E  
DISTRICT COURT was filed by counsel for Respondent Crane Co. on June 2,2008; 
5. A JOINDER IN MOTION FOR DELEGATION OF JURISDICTION TO THE 
DISTRICT COURT was filed by counsel for Respondents Ingersoll-Rand 
Corporation and Westinghouse Corporation on June 2, 2008; 
6. A NOTICE OF JOINDER IN MOTION FOR DELEGATION OF JURISDICTION 
TO THE DISTRICT COURT was filed by counsel for Respondent Hill Brothers 
Chemical Company on June 2,2008; 
7. A JOINDER IN MOTION FOR DELEGATION OF JURISDICTION TO THE 
DISTRICT COURT was filed by counsel for Respondents Gould Pumps, Inc. and 
Goulds Pumps Trading Corporation on June 5,2008; and 
8. A JOINDER IN MOTION FOR DELEGATION OF JURISDICTION TO THE 
DISTRICT COURT was filed by counsel for Respondent Metropolitan Life Insurance 
Company on June 1 1,2008. 
/ 7 3 %  
111 
The Court is fully advised; therefore, good cause appearing, 
IT HErCEBU IS ORDEWD that the MOTION FOR DELEGATION OF 
JURISDICTION TO THE DISTRICT COURT be, and hereby is, GRANTED. 
IT FURTHER IS ORDERED that this Court shall delegate jurisdiction in the above 
entitled appeals to the District Court in order to rule on both pending 
motions. 
DATED this 2 day of July 2008. 
By Order of the Supreme Court 
cc: Counsel of Record 
District Court Clerk 
District Court Reporter Stephanie Davis 
District Judge Peter D. McDemott 
1 3 3 3  
ORDER GRANTING MOTION FOR DELEGATION OF JURISDICTION TO THE DISTRICT COURT 
In the Supreme Court of the State o 
MILDRED CASTOWNA, ET AL, O D E R  DISMf 
V .  
GENERAL ELECTRIC, ET AL, 
Defendants-Respondents. 
1 INC. AND A M E m m G  TITLE 
1 
) Supreme Court Docket Nos, 
1 35123135124 
1 B m o c k  County Case Nos. 
I 2006-2474/2006-2475 
1 Ref. No, 08-253 
A MOTION TO DISMISS RESPONDENT G u m - L I N E ,  INC. with attachents was 
filed by counsel for Respondent Guard-Line, Inc. in each docket number listed 2bove on July 24, 
2008. The Court is fully advised; therefore, good cause appearing, 
IT HEREBY IS OWERED that Respondent's Guard-Line Inc.'s MOTION TO 
DISMISS be, and hereby is, GRANTED and Respondent Guard-Line, Inc. shall be REMOVED 




IT FURTHER IS ORDERED that the TITLE OF THIS APPEAL shall be AMENDED as 
follows: 
MILDRED CASTORENA, Individually and as Spouse ) 
and Personal Representative of the Estate of TED 1 
CASTORENA; &Eh% STOOR, Individually and as ) 
Spouse and Personal Representative of the Estate of ) 
JOHN D. STOOR; STEPHANIE BRANCH, Individually ) 
and as Personal Representative of the Estate of ROBERT ) 
BRANCH, JR.; and MARLENE KISLING, Individually ) 
and as Personal Representative of the Estate of WILLIAh4 ) 






GENERAL ELECTRIC; ALASKAN COPPER 1 
WORKS; AMERNENT' SALES, INC.; ANCHOR ) 
PACKING COMPANY; A.W. CHESTERTON ) 
COMPANY; BABITT S T E M  SPECIALTY, CO.; ) 
BECHTEL aka: SEQUOIA VElTW'RXS; BULLOUGH ) 
ABATEMENT, INC.; BELL & GOSSETT; ) 
CERTAJNTEED CORPORATION; CLEAWR- 1 
BROOKS, a Division of Aqua Chem., Inc.; CRANE CO.; ) 
CUTLER HAMMER; EBONY CONSTRUCTION CO.; ) 
EMERSON ELECTRIC CO.; FAIRBANKS MORSE ) 
P W  CORPORATION; FMC CORPORATION; 
) J73.y 
ORDER DISMISSING RESPONDENT GUARD-LINE, INC. AND AMENDING TITLE - Docket Nos. 35123135124 
FOSTER WEELER COWANY; CARLOCK 1 
mCORPORATEB; COULD INCORPOUTED; 1 
GOULDS P m S  INC COW.; 1 
IZEMY VOGT m C W  CO.; ) 
WILL BROTHERS; W O N E m L L ,  INC.; M O  1 
m U S m E S ;  m U S T W  HOLDNC 1 
CORPORATION; ITT N U S T m S ,  INC.; 1 
mCEIRSOLL-RAND COMPANY; JOWSTON P W S ;  ) 
ELLY-MOORE P m T  COh'UPANY, DJC.; ) 
mTROPOLITAN LEE M S W C E  COMPANY; ) 
PJIBCO, INC., N U A  Northern Indiana Brass Co.; 1 
N O m S m O M  VALVE COMPANY; OBIT ) 
m U S T D S ,  n\rC; OWENS-ILLINOIS, INC.; 1 
PARAMOUNT SUPPLY COWANY; PAUL ROBERTS ) 
M A C H M  SUPPLY DIVISION; ADVANCED ) 
m U S T W  SUPPLY, INC. M a  POCATELLO 1 
SUPPLY, INC.; RELIANCE ELECWC MOTORS; 1 
ROCKWELL AUTOMATION, INC.; RUPERT IRON ) 
WORKS; SACOMA-SIERRA; SCHNEDER 1 
ELECTRIC; SHEPARD NILES, INC.; STEEL WEST, ) 
INC.; STERLING FLUID SYSTEM; VLACOM INC.; ) 
WARREN PWvPS, INC.; WESTINGHOUSE ) 
ELECTRIC CORPORATION; and ZURN INC)USTmS, ) 
m c . ;  ) 
filed with this Court on or efore sixty-five (65) days from the date of this Order. B 
DATED t h s  2 day of September 2008. 
i I
I 
cc: Counsel of Record 
District Court Clerk 
Court Reporter Stephanie Davis 
IT FURTHER IS ORDERED that the due date for filing the Clerk's Record and I 
Reporter's Transcript shall be reset and the Clerk's Record and Reporter's Transcript shall be I 
By Order of the Supreme Court 
1735 
ORDER DISMISSING RESPONDENT GUARD-LINE, INC. AND AMENDING TITLE - Docket Nos. 3512' 3/35  124 
MILDWD CASTOENA, ET AL, 
Plaintiffs-Appellmts, AND AWNDING TITLE 
Supreme Court Docket Nos. 
35123135124 
GENERAL ELECTRIC, ET AL, Bannock County Case Nos. 
2006-247412006-2475 
Defendants-Respondents. Ref. No. 08-253 
A MOTION TO DISMISS mSPONDENTS ELLANCE ELECTRTC CO., ROCKViFLL 
AUTOMTION, INC., STEEL WEST, LNC,, AND BABBIT STEAM SPECIALTY CO. and 
AFFIDAVIT OF COUNSEL with attachments were filed by counsel for Respondents Reliance 
/ / I  
Electric Co., Rockwell Automation, Inc., Babbitt Steam Specialty Go., and co-counsel for Steel 1.1 
I t /  
West, Inc. on September 12, 2008, Thereafter, a MOTION TO DISMISS RESPONDENT M O  
INDUSTRES, ING. with auachents  was filed by counsel for Respondent IMO Industries, Inc. on 
September 16,2008. The Court is fully advised; therefore, good cause appearing, 
IT HEREBY IS ORDERED that Respondents' MOTION(S) TO DISMISS be, and hereby 
are, GRANTED and Respondents Reliance Electric Co., Rockwell Automation, Inc., Steel West, 
Inc., Babbitt Steam Specialty Co., and IMO Industries, Inc. shall be REMOVED FROM THE TITLE 
of this appeal and Respondents Reliance Electric Co., Rockwell Automation, Inc., Steel West, lnc., 
Babbitt Steam Specialty Go., and IMO Industries, Inc. shall no longer be listed as Respondents in this 
IT FURTHER IS ORDERED that the TITLE OF THIS APPEAL shall be M N D E D  as 
MILDRED CASTORENA, Individually and as Spouse ) 
and Personal Representative of the Estate of TED 
CASTORENA; ALENE STOOR, Ind~vidually and as 
Spouse and Personal Representative of the Estate of 
JOHN D. STOOR; STEPHANIE BRANCH, Individually ) 
and as Personal Representative of the Estate of ROBERT ) 
BRANCH, JR.; and MARLENE KISLING, Individually ) 
D. FRASUR.E, 
Plarntiffs- Appellants, 
GENERAL ELECTRIC; ALASKAN COPPER 
WORKS; AMERIVENT SALES, INC.; ANCHOR 
1 
UATEMENT, NC.; BELL & COSSETT; 1 
CERTmTEED CORPORATION; CLEAVER- 1 
BROOKS, a Divtsion of Aqua Chem., Inc.; CRANE CO.; ) 
CUTLER HAMMER; 
EMERSON ELECTHC CO.; F 
P W  COWOUTION; FMC 
FOSTER WI-IEELER 
INCORPOMTED; GOULD TNCORSORATEB; 
GOULDS PUMPS TRADING CORP.; H E M Y  VOGT ) 
M A C H m  CO.; HILL BROTHERS; H O m m L L ,  ) 
STRTALWOLDING ) 
ES, INC.; 1 
Z N G E R S O L L - W  COMPANY; JOmSTON PUMPS; ) 
mLLY-MOO= P M  COMPANY, INC.; ) 
I" METROPOLITAN LIFE N S W N C E  COMPANY; *> ) NIBCO, INC., A/KIA Northern Indiana Brass Co.; 1 
\i NOmSTROM VALVE C O M P N ;  OBIT ) 
INDUSTRIES, INC; OWENS-ILLINOIS, ING.; ) 
PARAMOUNT SUPPLY COMPANY; PAUL ROBERTS ) 
MACHILVE SUPPLY DIVISION; ADVANCED ) 
N U S T N A L  SUPPLY INC. #Ida POCATELLO ) 
SUPPLY, INC.; ) 
)RmERT IRON ) 
WORKS; SACOMA-SIERRA; S C m I D E R  1 
ELECTRIC; SHEPARD NILES, INC.; R'mwT, W3G%& ) 
ZW& STERLING FLUID SYSTEM; VIACOM INC.; ) 
WARREN PUMPS, INC.; WESTINGHOUSE ) 




IT FURTHER IS ORDERED that the due date for filing the Clerk's Record and Reporter's 




Court on or before days f?om the date of this Order. 
of October 2008. 
By Order of the Supreme Court 
Stephen W. ICenyon,@lerk 
cc: Counsel of Record 
District Court Clerk 
Court Reporter Stephanie Davis 
j 7 3  7 
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